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INTRODUCTION

1. This is an appeal to the Civil Aviation Appeal Committee (“CAAC”) lodged in
terms of section 120(2)(ii) and/or 120(2)(iii) of the Civil Aviation Act 13 of 2009
(“the Act”). It was brought by the Appellant against the decision of the
Respondent dated 18 December 2025 confirming the decision of the

enforcement specialist to issue a penalty notice against the Appellant.




2. The Appellant, Tsela Obstacle Safeguarding (Pty) Ltd, is an Aviation Obstacle
Assessment Organisation with a certificate of approval issued by the South
African Civil Aviation Authority (“the SACAA”) on 15 October 2024. This
certificate was issued to the Appellant after it met all the requirements outlined
in Part 178 of the Civil Aviation Regulations, 2011 (“the CARs) to perform

obstacle assessments.

3. The Respondent is the Director of Civil Aviation (“the DCA”) appointed in terms

of section 85 of the Act as the head of the SACAA.

4. The matter was heard on 24 April 2026 at Airports Company of South Africa
Offices, OR Tambo International Airport. Further submissions in the form of

documents were submitted on 30 April 2026.

FACTS
5. This appeal concerns the decision of the Respondent confirming the
enforcement action issued by the SACAA’s Enforcement Specialist against the

Appellant for operating outside the bounds of its operation. The genealogy of

the facts is below.

6. On 14 August 2025, the Enforcement Specialist issued a Notice of Intended
Enforcement Action, which alleged that the Appellant was exercising a privilege
that the Appellant was not approved to perform. The Notice of Intended

Enforcement Action claimed that the Appellant contravened CARs Part

173.01.2 when:



1. [The Appellant] submitted assessments to SACAA which reflect that
Procedures for Air Navigation Services — Aircraft Operations
PANS-Ops assessments which form part of CAR Part 173 have been
conducted under [the Appellant’s] Part 178 assessments.

2. The assessment documents reflect that the assessments were signed
off by [the Appellant’s] Mr Graham Mondzinger, who does not have
the required authorisation/ approval issued by the Director to
conduct PANS-Ops assessments.

3. It was noted on the assessments submitted to SACAA that
Communication, Navigation, and Surveillance (CNS), were
conducted and signed off by [] Mr Mondzinger, without him
obtaining _the required comments from _the affected
entity/stakeholders/owners such as Air Traffic and Navigation
Services (ATNS).1

7. The Appellant was invited to make submissions which may include evidence
that it did not commit the alleged offence. The Appellant made the submissions

with evidence via an email dated 13 September 2025.

8. On 30 October 2025, the Enforcement Specialist issued the Appellant with a
Penalty Notice, which found that the Appellant unlawfully and wrongfully
committed an offence in terms of CARs 185.01.2(f) and (m).2 The Penalty Notice
also found that the Appellant contravened Part 173.01.2 and Part 173.01.7 of the
CARs noting that the offence adversely affects aviation safety and security.
Accordingly, a penalty in the amount of R48 000 was imposed on the

Appellant.3

1 Notice of Intended Enforcement Action dated 14 August 2025 (emphasis added).

2 Penalty Notice Following Notice of Intended Enforcement Action dated 30 October 2025.
CAR185.01.2 stipulates that
“[a] person commits an offence if that person—(f) does or causes, or permits to be done or
caused, any act contrary to, or fails to comply with, any provision of the regulations, or a
direction given or a prohibition made or a condition imposed or a rule, order or directive made
in terms thereof; ... (m) contravenes any provision of the Act and these Regulations.”

3 Penalty Notice Following Notice of Intended Enforcement Action dated 30 October 2025.
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9. The Appellant appealed the finding of the Enforcement Specialist to the
Respondent in terms of section 118 of the Act. The Respondent upheld the
Appellant’s appeal against the decision of the Enforcement Specialist in so far

as the penalty of R48 000 is concerned but confirmed the infringement of Part

173 finding.4

10. In its reasons, the Respondent conceded that version 1.7 of the Appellant’s
Manual of Procedure (MOP) was erroneously approved with steps 8 and 9 of the
Obstacle Limitation Surface (“OLS”) assessment process, whereby flight procedure
assessments were incorporated.5 The Respondent explained that as the Appellant
is not a Part 173 approval holder, its MOP was supposed to have contained
provision to refer PANS-OPS assessment to the relevant Part 173 approval holder,
which will ensure that a suitably qualified PANS-OPS assessor, conducts the
relevant assessments and provides quality assurance to the Appellant’s
assessment.6 The Respondent confirmed the Enforcement Specialist’s finding that
the Appellant violated regulatory provisions as the Appellant is not a holder of a
Part 171 and Part 173 approval holder and that the Appellant had not furnished the
Respondent with its personnel qualifications.” The Respondent also claimed that
the current version of the MOP does not satisfactorily address the referral of PANS-

OPS assessment to a part 173 approval holder.8

4 Decision Letter with the subject line Appeal Against the Decision of an Enforcement Specialist to
Issue a Penalty Notice, dated 18 December 2025 at para 1.5.

5 Decision Letter with the subject line Appeal Against the Decision of an Enforcement Specialist to
Issue a Penalty Notice, dated 18 December 2025 at para 2.1.2.

6 Decision Letter with the subject line Appeal Against the Decision of an Enforcement Specialist to
Issue a Penalty Notice, dated 18 December 2025 at para 2.1.2.

7 Decision Letter with the subject line Appeal Against the Decision of an Enforcement Specialist to
Issue a Penalty Notice, dated 18 December 2025 at para 2.1.6.

8 Decision Letter with the subject line Appeal Against the Decision of an Enforcement Specialist to
Issue a Penalty Notice, dated 18 December 2025 at para 2.1.6




11. The CAAC is called upon to deal with the appeal against the Respondent’s

decision.

ISSUES
12. The Appellant seeks the following relief:
12.1 Setting aside the enforcement action by the SACAA imposed on 1
August 2025 and the penalty notice issued by the SACAA in its
totality.
12.2 Declaring the absence of an empowering provision authorising the
SACAA’s imposition of the requirement to refer the Appellant’s
Aviation Obstacles Assessments to a third party for validation and
the refusal by the SACAA to accept the Appellant’s projects ultra
vires and the contravention of Section 6(2)(f)(i) of the Promotion of
Administrative Justice Act 3 of 2000 (“PAJA”), in that it constitutes
administrative action which is reviewable as not authorised by an
empowering provision.
12.3Declaring that the SACAA’s informal, unrecorded, yet forced
attempts to amend the Appellant’s Manual of Procedure and thereby
downgrade its certification, without complying with any prescribed
procedure or the requirements of a substantively fair process as
envisaged in Part 178.02.1, Clause 13 of the MOP, Part 178.02.1(j) of

the SA-CATS and PAJA, are unlawful and ultra vires.




ARGUMENTS BY THE PARTIES

13. In essence, the Appellant takes issue with the Respondent’s reasons as follows:

13.1 That the Appellant is not allowed to perform PANS-OPS Obstacle
Surface Assessment Services in terms of Part 178.

13.2That the Appellant was erroneously approved, whereby flight
procedure surface assessments were incorporated and must include
a_provision for assessment of PANS-OPS Obstacle Surface
Assessment Services to be performed by ATNS in its capacity as a
Part 173 PANS-OPS Flight Procedure Design Service Provider.?

13.3 That the qualifications of Mr Mondzinger, the competent person
envisaged in CARs Part 178.02.3 and SA-CATS 178.02.3 were not
provided to the SACAA, “to demonstrate that he can conduct CNS
and/or PANS-OP”.

14. In response, the Respondent, on the other hand, argues that:

14.1 The Enforcement Officer’s applied the letter of the law in, first
finding on the act of the contravention. Second, in imposing the
administrative penalty and amount she levied on the appellant.
There is no allegation that, in her enforcement action, she acted
outside of the regulatory stipulations referred to above save to state
that she misinterpreted the CARs.

14.2 The Respondent, in varying the decision of the Enforcement Officer
and imposing her own sanction following confirmation of the
findings on contravention against the appellant, applied a
stipulation that is grounded in CAR 178.02.1 (6). which states that
“A holder of an aeronautical assessment of aviation obstacles
approval shall make such amendments to its manual of procedure
which the Director may deem necessary in the interests of aviation

safety”.20

15. The Respondent referred the CAAC to a sample of six out of 95 reports from its
internal audit of the Appellant’s obstacle assessments, where it alleges that the
Appellant conducted Part 173 functions without authorisation.t The
Respondent avers that out of the six assessment reports, five were found to be

in contravention of the CARs.> The Respondent argues that the Appellant

9 Appellant’s Heads of Argument at paras 3.1 to 3.2.

10 Respondent’s Heads of Argument at paras 4.3 to 4.5.
u Respondent’s Reply Bundle para 18.

12 Respondent’s Reply Bundle at para 19.




conducted assessments relating to PANS-OPS, CNS, and ATM, which fall under
Parts 173, 171 and 172 of the CARs and outside the scope of Part 178.3 The
Respondent also contends that the assessments were signed off by the

Appellant’s Mr Mondzinger without the required authorisation. 4

16.  The Respondent argues that the sixth report — the Proposed Enza Crane
Ops at the Cape Town Logistics Warehouse Facility - comprised of an
independent assessment report by ATNS in respect of PANS-ops and RDI’s
reports in respect of CNS analysis.’s The Respondent claims that these included
Part 173 and Part 171 of the CARs assessments carried out by authorised
entities. Accordingly, the Respondent claims, the Appellant did not exceed the
scope of its authorisation in terms of Part 178.16 The CAAC takes note of the
correspondence and submissions made by the parties on this sixth report post-
hearing, which clarifies that the outcome of Enza Crane Ops obstacle
assessment was accepted by the SACAA. However, the Appellants' process for
concluding the assessment contained procedural errors (omissions), which the
SACAA identified and required the Appellant to address before the assessment

report was finally accepted.

17. The Appellant refutes the Respondent’s claims. It argues that it has never
claimed to conduct Parts 171, 172 or 173 assessments. Instead, the argument
goes, it clearly states in its MOP that it will determine if PANS-OPS is required

in accordance with SA-CATS 178.02.4(b), which lists ICAO Doc 9137 Part 6 and

13 Respondent’s Reply Bundle at para 22.
14 Respondent’s Reply Bundle at para 18.1to 18.3.
15 Respondent’s Reply Bundle at para 25.
16 Respondent’s Reply Bundle at para 25.



ICAO Doc 8168 Vol 2 as critical reference documents for the assessment of
aeronautical obstacles.”” The Appellant maintains that it assessed existing and
published PANS-OPS FPD as envisaged in ICAO Doc 8166, provided for in SA-
CATS Part 178.02.4 and the AIPs published in the Aviation Charts by the

SACAA itself.18 Therefore, the Appellant emphasises that the assessment of

obstacle penetration or infringements into existing and published PANS-OPS

FPD does not entail the designing, maintaining. reviewing. amending or

adapting of flight procedures as necessitated to be performed by the holder of a
flight design approval envisaged in Part 173.9 The Appellant rejects the

allegation that Mr Mondzinger is not authorised to conduct the assessments

under Part 178.

18. The CAAC turns to the law applicable to this matter.

THE LAW

19. The CAAC is called upon to determine the appeal against the Respondent’s

decision in terms of subsections 120(2)(b)(ii) or (iii) of the Act.2°

17 Appellant’s Reply to the Respondent’s Submissions Bundle at para 12. See also, The Appellant’s
Heads of Argument at para 25 referencing and explaining the relevance of the ICAO documents
to Part 178 aeronautical obstacle assessments; and the Appellant’s Appeal to the Respondent
found in the Appellant’s Appeal Bundle from page 65 at paras 1.4 to 3.1.3 explaining the
differences between PANS-OPS and Flight Procedure Design as per the ICAO documents.

18 Appellant’s Heads of Argument at para 16.

19 Appellant’s Heads of Argument at para 25.3.

20 The said provisions stipulate, respectively, as follows:

(2) Any person or entity, as the case may be, may appeal against— (b) a decision by the Director
to—

(ii) issue, subject to any condition or restriction, such person’s or entity’s exemption,
registration, licence, certificate, approval or authorisation in terms of this Act; or

(iii) suspend, cancel, endorse or vary such person’s or entity’s exemption, registration, licence,
certificate, approval or authorisation in terms of this Act.



20.The relevant and applicable provisions of the CARs and SA-CATS are restated

below.

21. CARs Part 139.01.30 titled: Obstacle Limitations and Markings outside
aerodrome provides the regulatory context for obstacle assessment

requirements as follows.

(2) Anobstacle, including an obstacle which is outside obstacle limitation
surfaces that may have an impact on the safety of air operations at an
aerodrome, shall be assessed.

(8) A building or an object which may constitute an obstruction or

potential hazard to aircraft moving in the navigable airspace in the

vicinity of an aerodrome, or navigation aid, or which will adversely
affect the performance of the radio navigation or instrument landing
systems, shall not be erected, or exist without the prior approval of the
Director.

22.The core operative provisions are found in CARs Part 178 titled Aeronautical

Assessment of Aviation Obstacles as follows:

178.01.1 This part applies to—

(a) approval of aeronautical assessment of aviation obstacles; and

(b) approval and operation of organisations and persons conducting
aeronautical assessment of aviation obstacles.

178.01.2 A person shall not conduct aeronautical assessment of aviation
obstacles except under the authority of, and in accordance with the
provisions of—

(a) an_aeronautical assessment of aviation obstacles approval issued
under this Part; or

(b) a flight procedure design approval issued under Part 173.

23.CARs Part 178 is further operationalised in SA-CATS 178 titled Aeronautical
Assessment of Aviation Obstacles, which deal with manual of procedure in SA-

CATS 178.02.1 and operations manual in SA-CATS 178.02.1.




24.The duties of a Part 178 approval holder are dealt with in SA-CATS 178.02.4.1

as follows:

(1)  An approval holder shall ensure that aeronautical obstacle
assessments are conducted and submitted in accordance with —

(a) ICAO Standards and Recommended Practices of Annex 10
and 14;

(b) ICAO Doc 9137 Part 6 and ICAO Doc 8168 Vol 2; and

(c)  procedures, standards, instructions, directives, technical
guidance material and any other requirements as deemed
necessary by the Director, as amended.

25. The relevant CARs relating to Flight Procedure Design which the Respondent
alleges the Appellant has breached are:
Part 173.01.1

(1) This part applies to—

(a) the design, maintenance, revision, amendment and adaptation of
flight procedures; and

(b) the approval and operation of organisations conducting flight
procedure design, maintenance, revision, amendment or
adaptation.

Part 173.01.2

No organisation shall design. maintain, review, amend or adapt flight
procedures except under the authority of, and in accordance with the
provisions of, a flight procedure design approval with the appropriate
rating issued under this part.

Part 173.01.7

(1) The holder of a flight procedure design approval shall establish and
maintain a training and checking programme for all personnel
referenced in this subpart that will ensure such personnel are
adequately trained and qualified to perform their assigned duties.

10




DETERMINATION

26.The question in this case is whether the Respondent’s decision to uphold the
Enforcement Specialists finding that the Appellant breached Part 173 is

grounded in law.

27.The CAAC begins by examining the statutory purpose underlying the

Respondent’s authority as the SACCA’s head. The title of the Act, in pertinent
part, provides the purpose of the Act as follows:

To repeal, consolidate and amend the aviation laws giving effect to
certain International Aviation Conventions; to provide for the
control and regulation of aviation within the Republic; to
provide for the establishment of a South Afirican Civil
Aviation Authority with safety and security oversight

functions.

28. The Act establishes the SACAA as the primary regulator with “safety and
security oversight functions”.2! Section 73 of the Act defines these functions to
include developing enforcement strategies and issuing of approvals. Section 88

of the Act grants the Respondent with the authority to exercise these powers.

29.1It is common cause that the Appellant is a Part 178 approval holder authorised
by the SACAA to deal with aeronautical obstacle assessment, and not a Part 173

approval holder. The title of Part 178: Aeronautical Assessment of Aviation

Obstacles is indicative. Neither the Act, the CARs nor the SA-CATS define what is

21 Section 71 of the Act. See also, South African Hang and Paragliding Association and Another v

Bewick 2015 (3) SA 449 (SCA) para [29], where the Supreme Court of Appeal confirmed that
the SACAA:
“is responsible for a myriad of safety measures which are inherent to the broader civil aviation
sector. I also agree with the court [a quo]’s sentiment that civil aviation safety, for which the
SACAA holds overall responsibility, has become an integral part of daily life for most South
Africans. Not only to passengers, but also to those living close to airports. ‘No doubt’, so the
court said, ‘the public would want to be assured that such aircraft flights were safe, both in
respect of aircraft airworthiness and pilot qualifications’.”

11




meant by obstacle assessment. However, the definition of an “obstacle” found in
CARs means “all fixed (whether temporary or permanent) and mobile object, or
part thereof, that— (a) is located on an area intended for the surface movement of
aircraft; (b) extend above a defined surface intended to protect aircraft in flight; or
(c) stand outside the defined surface, and that has been assessed as being a hazard

to air navigation”.

30.According to the ATNS, obstacle assessment “is a process where aeronautical

studies are conducted to assess an impact of a proposed structure with the intent

to ensuring the protection of the environment surrounding the aerodrome from

developments and activities that have the potential to impact on the aerodrome’s

safe operation” (emphasis added).22 The CAAC is not blind to the fact that ATNS is

also regulated by the SACAA as a Part 173 approval holder and therefore this
definition may not be an accurate one nor can it be taken as universal one. A search

online also came with the definition of obstacle assessment as “a systematic process

of examining an obstacle to evaluate its exact impact on the safety and regularity
of aircraft operations and identifving mitigation measures if needed” (emphasis

added).23 What is clear from the above definitions is that the aeronautical obstacle

assessment plays a critical role in aviation safety and security.

31. From our reading of the SA-CATS 178.02.4, which outlines the duties of the

approval holder, the CAAC’s understanding is that firstly, an object is identified

22 ATNS, Aeronautical Information Management, available at
<https://atns.com/products/aim/Obstacle%20Evaluations>.
23 This definition is credited to the ICAO. See,

1.1.df. See, also, The Appellant S Appeal Bundle page 78 at para 3. 11 making
reference to the ICAO Annex 14 and PANS OPS Doc 8168.
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32,

33-

as an obstacle only after an assessment has been conducted. Secondly, the
aeronautical assessments for purposes of determining safety impact would still
be outstanding. Therefore, a limited function of an approval holder would not
fit the description of “aeronautical assessment of aviation obstacles” if it is not

aligned to the duties of the approval holder.

But how far can a Part 178 approval holder go in its aeronautical obstacle
assessment? The Appellant claims that it relies on existing accessible flight
procedure data that is published,2+ and therefore there is no infringement of
Part 173 as its assessment does not entail designing flight procedures.?s
Whereas the Respondent does not see it that way. The Réspondent argues that
the ICAO documents upon which the Appellant relies “are evidently matters
that have been adopted and are regulated in terms of Part[s] 171, 172, and 173

of the CARs”.26

CARs Part 178 as well as the SA-CATS do not clearly specify the privileges of the
certificate holder. Rather, it provides that the detail shall be subject to the
authority of the regulator. In this regard, Part 178.01.2 stipulates that “A person
shall not conduct aeronautical assessment of aviation obstacles except under
the authority of, and in accordance with the provisions of— (a) an
aeronautical assessment of aviation obstacles approval issued under this
Part; or (b) a flight procedure design approval issued under Part 173".

Equally, SA-CATS 178.02.1 lists requirements for an approval holder, i.e.,

24 The Appellant’s Appeal Bundle, pages 78 -79 at para 3.12 -3.13, and the Appellant’s Heads of

Argument at para 25.

25 Appellant’s Heads of Argument at para 25.3.
26 Respondent’s Heads of Argument at para 3.21.
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personnel, staff, training, facilities, compliance statements, quality assurance

system, procedures, and a “list of reference documentation”.

34.The list of reference documentation which comprises ICAO guidance material
from which the Part 178 and 173 approval holders develop the what and how
specifications (in their MOPs) is voluminous and emanates from different
source documents that address different aspects of obstacles (Annexes to the
Convention, related PANS-OPS, and Manuals), as well best practice (in other
States) endorsed by ICAO. The application of the criteria in PANS-OPS Doc
8168 Vol 2 for the design of flight procedures provided for under Part 173
includes a significant application of ICAO Annex 14 obstacle consideration
criteria, which form an integral part of the Document (8168 Vol 2). The
Appellant’s reference to ICAO Annex 14 Standards that relate to aerodromes
plays into this arena. However, that Annex material bears relevance only when
transposed in the CARs as the Respondent argues. The discretion is then left to

the Respondent as stipulated in the CARs and SA-CATS.

35.The Constitutional Court in Dawood v Minister of Home Affairs and
Affordable Medicines Trust v Minister of Health [2000] ZACC 8; 2000 (3) SA
936 (CC) has established principles for assessing the validity of discretionary
power delegated to public officials such as the Respondent. The Constitutional
Court, at para 47, held that discretion must be constrained by intelligible
principles. Powers that are unguided and open-ended are unconstitutional for
lacking clear criteria. In that case, the Constitutional Court struck down

provisions because they failed to provide clear criteria for decision-making to

14




immigration officials, leaving affected persons without fair notice of what was

required.

36.By contrast, in Affordable Medicines Trust and Others v Minister of Health
and Another [2005] ZACC 3; 2006 (3) SA 247 (CC), the Court upheld broad
discretion to the DG because it was linked to a legitimate statutory purpose (safe
dispensing of medicines), guided by objective conditions (such as training
requirements and suitability of premises), and subject to judicial review. The

Constitutional Court in para 36 held that “[t]he question whether there

are any constraints on the exercise of discretionary powers is

essentially a matter of construction of the empowering statute”.

37.  The key principle is that discretion is constitutionally valid when it
operates within a clear framework rationally connected to the statutory
purpose. Applying this test to the matter at hand, the key questions are:

(a) whether the Respondent’s enforcement powers are constrained by
objective criteria such as breaches of record-keeping, competence
assessments, or compliance with technical standards;

(b) Whether there are procedural safeguards such as notice, reasons,
opportunity to respond that prevent arbitrary action;

(¢) Whether decisions are reviewable by the CAAC or courts; and

(d) Whether the discretion is anchored in the statutory purpose of aviation

safety.

38.1f these elements are present, then the discretion is broad but legally valid,

much like in Affordable Medicines. If they are absent, and the Respondent can act

15




without guidance or criteria, then the discretion risks vagueness and arbitrariness,

as in Dawood.

39.The CARs and SA-CATS are clear that the Respondent and the SACAA have the
power to approve the Part 178 applications in accordance with the requirements
provided. The Respondent has the power to approve the contents of the MOP and
the amendments thereof. In addition, the Respondent may require the approval
holder to make amendments to the MOP whenever it is deemed necessary. The
Respondent exercises its power in accordance with a legal framework designed for

safety and security purposes.

40.The Respondent and the SACAA are provided with the function of conducting
safety and security oversight including a variety of responsibilities in section 73 of
the Act, such as “developing effective enforcement strategies to ensure compliance

with aviation safety and security standards”.27

41. Parties aggrieved by the decision of the SACAA officials and the Respondent
have the right to challenge such decisions both internally and through judicial

review.28

42.The Respondent’s discretion is grounded in the Act, the CARs and the SA-CATS,
satisfying the legal validity requirement in Affordable Medicines. The remaining
question is whether the Respondent exercised this discretion reasonably and with

an independent mind when confirming the Enforcement Specialist’s decision.

27 Section 73(d) of the Act.
28 Sections 118, 120 and 127 of the Act.
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43.The Supreme Court of Appeal in Kemp and Others v Wyk and Others 2005 (6)

SA 519 (SCA) at para 1 held that “[a] public official who is vested with a

discretion must exercise it with an open mind but not necessarily a mind that

is untrammelled by existing principles or policy”.

44.How is the failure to apply one’s mind is demonstrated? In Johannesburg
Stock Exchange and Another v Witwatersrand Nigel Ltd and Another [1988] 2
All SA 308 (A) at 152C-D, Corbett JA held that “failure [to apply one’s mind] may
be shown by proof, inter alia. that the decision was arrived at arbitrarily or

capriciously or mala fide or as a result of unwarranted adherence to a fixed

principle or in order to further an ulterior or improper purpose”.

45. Furthermore, in Minister of Health and Another NO v New Clicks South Africa
(Pty) Ltd and Others (Treatment Action Campaign and Another as Amici

Curiae) 2006 (2) SA 311 (CC) at para 530, the Constitutional Court held that

public officials “must apply their minds to_all relevant and material

information placed before them”.

46.These cases capture the principle that as long as the Respondent applied an
independent mind, it was within its powers to make this decision taking into
account the supporting evidence and the stated facts before it. The Appellant
claims that the Respondent acted unlawfully by its informal and unrecorded
attempt to amend the Appellant’s MOP without complying with the relevant legal
framework. The Respondent, on the other hand, claims that it acted in accordance

with SA-CATS 178.02.1(6), which stipulates that “A holder of an aeronautical
17




assessment of aviation obstacles approval shall make such amendments to its

manual of procedure which the Director may deem necessary in the interests of

aviation safetv”.

47. The Respondent’s impugned decision states that there has been an error in
approving steps 8 and 9 of the Appellant’s MOP, and that the MOP is supposed
to have contained a provision to refer PANS-OPS assessments to the relevant
Part 173 approval holder to provide quality assurance.29 However, the Appellant

argues that they did not carry out the functions of Part 173.01.2 to design,

maintain, review, amend or adapt flight procedures, but applied the PANS-OPS

Doc 8168 Vol 2 criteria to conduct aeronautical assessments and determine
infringements. Therefore, the Appellant argues that the Respondent cannot
claim that the Appellant’'s MOP was erroneously approved where flight
procedure assessments were incorporated and then require an inclusion of a
provision for the assessment of PANS-OPS obstacle surface services to be

performed by a Part 173 approval holder (ATNS).

48. The CAAC’s understanding is that, and the Appellant also alluded to
this,3° the involvement of a Part 173 approval holder is only applicable when the
Appellant (a Part 178 approval holder) encroaches upon the functions of a Part
173 approval holder. However, the CAAC finds that the erroneously approved
steps 8 and 9 of the MOP are not necessarily Part 173 or Doc 8168 Vol 2 steps.

In other words, they are not out of the scope SA-CATS 178.02.4.1. Under SA-

29 Decision Letter with the subject line Appeal Against the Decision of an Enforcement Specialist
to Issue a Penalty Notice, dated 18 December 2025 at para 2.1.2.
3¢ Appellant’s Reply to the Respondent’s Submissions at para 12.
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CATS 178.02.4.1, a Part 178 approval holder is required to conduct aeronautical

obstacle assessments in accordance with specific criteria, which include those

established. inter alia, in PANS-OPS Doc 8168 Vol 2.

49.  Further, there are no clear exclusions or limitations placed before the
CAAC in CARs Part 178 and SA-CATS relating to the application of aeronautical
obstacle assessment provisions and supporting ICAO documents pertaining to
aeronautical obstacle assessments affecting Part 173. In addition, the
Respondent did not link steps 8 and 9 of the MOP to any specific provision that

is contravened by the Appellant.

50. In addition, the Respondent invited the CAAC to examine sample obstacle
assessment reports the Appellant submitted to it for approval “as the test of
whether the appellant went beyond its scope of authorisation is a factual one”.s!
What is common about all these reports is as follows:32

5. Purpose

The primary aim of this study is to thoroughly evaluate the potential

impact of the proposed [name of the place] on local aerodromes, flight

procedure designs, and Communication, Navigation, and Surveillance

(CNS) systems.

This assessment will address:

e Aerodromes: How the development may affect airport
operations, safety, and efficiency.

31 Respondent’s Heads of Argument at para 3.12.

32 Aviation Obstacle Impact Assessment Report Conducted on the Crossroads Greens Energy 1
South & Central Grid, Respondent’s Reply Bundle, ANS-5, page 31 at pages 36 & 37; Aviation
Obstacle Impact Assessment Report Conducted on the Proposed ATEC1153 Libode Mast,
Respondent’s Reply Bundle, ANS-6, page 56 at pages 61 & 62; Aviation Obstacle Impact
Assessment Report Conducted on the Dwaalboom Grid (Deviation), ANS-7, page 69 at pages
74 & 75; Aviation Obstacle Impact Assessment Report Conducted on the Induli Moyeni D (Wind
Measuring Mast), Respondent’s Reply Bundle, ANS-8, page 87 at pages 92 & 93; Aviation
Obstacle Impact Assessment Report Conducted on the Phefumula Emoyeni Two (Wind
Measuring Mast) (L&2 Alternative positions), Respondent’s Reply Bundle, ANS-9, page 101 at
pages 106 & 107; and Aviation Obstacle Impact Assessment Report Conducted on the Proposed
Enza Crane Ops at the Cape Town Logistics Warehouse Facility, Respondent’s Reply Bundle,
ANS-10, page 115 at pages 121 & 122,
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51.

52.

 Flight Procedure Designs: Potential changes required in-flight
procedures to accommodate new or altered airspace structures.

* CNS Equipment: The influence on existing Communication,
Navigation, and Surveillance systems, including any necessary
updates or adjustments.

e Airspace: The potential impact on airspace limits.

7. Scope Disclaimer

Kindly note that this study specifically focuses on analysing the impact

of proposed [name of the place] on aerodromes, flight procedure

designs, and Communication, Navigation, and Surveillance ( CNS)
equipment. The scope of this study includes:

e Assessment of potential effects on local aerodromes.

 Evaluation of changes needed in flight procedure designs.

e Examination of impacts on CNS systems and necessary
adjustments.

Any aspects or issues not explicitly mentioned in the scope of this study

will not be covered.
The Respondent did not provide any analysis on how it arrived at the decision
that the Appellant contravened Part 173. Instead, the Respondent claims that
the Appellant contravened Part 173 by a mere fact that it did not seek approval
from the ATNS. The CAAC was unable to determine that Appellant contravened
Part 173 provisions from the sample reports as the Respondent did not explain
how it arrived at that conclusion. Therefore, the CAAC finds it difficult to agree

with the Respondent’s findings that the Appellant contravened Part 173

provisions without a detailed analysis.

It is in this regard that the CAAC remits this matter back to the Respondent for
a fresh determination. The CAAC also recognizes the necessity for clarity in the
measures established by the SACAA, empowered by, inter alia, SA-CATS
178.02.4.1(1)(c) read with 178.01.2 (a), CAR 178.02.1(6), and Section 73 of the
Act, to ensure that in addition to specific provisions, the conduct of aeronautical

obstacle assessment shall be in accordance with other requirements deemed
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necessary by the Director coupled with the need to need to maintain aviation

safety and security.

CONCLUSION

53. The CAAC is empowered by section 125 of the Act to “confirm, vary or set aside

any decision against which an appeal has been lodged”.

54.The CAAC sets aside the decision of the Respondent and remit it back to the
Respondent to clarify to the Appellant in detail the following:
54.1 how the Appellant contravened Part 173 in its assessment reports;
54.2 how steps 8 and 9 of the Appellant’s MOP contravene Part 173; and
54.3 the exclusions or limitations in CARs Part 178 and SA-CATS 178
relating to the application of aeronautical obstacle assessment
provisions and supporting ICAO documents pertaining to

aeronautical obstacle assessments affecting Part 173.

55.The appeal succeeds.

56.The CAAC orders that Appellant is entitled to the refund of its appeal fees.

SIGNED AT PRETORIA ON THIS 20TH DAY OF MAY 2026

Prof. Ntombizozuko Dyani-Mhango
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