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Dearest reader

Welcome to The Big Read Book on Climate Change Global. This series explores the growing prevalence of
climate litigation worldwide, showcasing landmark cases across Africa, Asia, Australia, and beyond. It highlights
how courts are increasingly holding governments, corporations, and regulators accountable for environmental
harm, inadequate disclosures, and failures to protect communities.

An online version is available on our website at https://www.deneys.co.za/thinking/insights.

The prevalence and variety of global climate litigation around the world have been increasing over the past
decade, in both magnitude and geographical reach. There have been a number of judgments which have shifted
norms and expectations with regard to state obligations, polluter accountability for future emissions (and liability
for past emissions), and shareholder behaviour.

The insurance industry is in a unique position in relation to the changing environment, as insurers not only
determine what is insurable and pay claims to indemnify their insureds for climate-related damage, but they
also fund the economy through their significant investment portfolios. In jurisdictions where insurers and
other corporates face heightened regulation requiring that they maintain a sophisticated understanding and
management of climate risks, the liability exposure is growing.

With increasing expectations for all businesses to disclose the risks that they face from climate-change, whether
these are financial or non-financial, companies face third-party claims where disclosures have not been
adequately made to their insurers. Therefore, claims exposure includes not only liability for physical damage, but
increasingly, liability for the failure of corporates to adequately assess, manage and disclose their vulnerability to
a changing economy and changing customer expectations.

A number of the decisions demonstrate that the approval of the government’s environmental authority of a project
does not give immunity to a development of a project.

We present a sampling of important cases from around the world, according to continent, to highlight
developments in climate change litigation over the past few years.
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Kimeu & 3074 others v Kenya Pipeline Company Ltd & another (2025)
Environment and Land Court at Makueni
Keywords Kenya / water and soil pollution / damages / environmental restoration

The petitioners, residents, owners and beneficiaries of the Thange River Basin, alleged violations arising from an
oil spill caused by Kenya Pipeline Company (KPC). The leakage occurred in 2015, 50 metres from the source of
the river. The petitioners alleged that a considerable amount of petroleum percolated into the soil and aquifers,
affecting their livelihoods (making the soil and water worthless) and health. The two respondents, the Kenya
Pipeline Company (KPC) and the National Environment Management Authority (NEMA) had failed to provide them
with water and food when all their water sources were contaminated.

After investigation, NEMA convicted KPC for polluting the environment and issued sanctions. The petitioners
claimed that although they were paid according to discharge vouchers, the unorthodox payment process

forced them to sign the discharge vouchers. Therefore, NEMA failed to discharge its obligations by allowing the
decommissioning and vacating of the environment, despite the process of remediation having not been completed.
The presence of oil and grease in the water five years after the spill meant that the remediation by KPC was
insufficient and there was need for further remediation.

The court held that any entity engaged in petroleum business was obligated to comply with the relevant
environmental, health and safety laws and in case of an oil spill should immediately clean up the polluted
environment. The respondent did not require prompting by the regulator to undertake a clean-up. Failure to prevent
and mitigate the oil spill violated numerous rights, including the rights to life, human dignity, a healthy environment,
and the right to property.

NEMA was also held to account for failing to monitor and evaluate the activities of KPC, and for delays in
addressing the oil spill. The delay was found to be “inordinate in view of its role as the principal organ of
Government mandated to oversee environmental protection and conservation”. The discharge vouchers were
found to be irregular since they failed to provide the petitioners with sufficient information regarding their rights and
there was no justification given for the amount paid via the vouchers. Therefore, to the extent that the vouchers
attempted to exonerate KPC from liability, they were found to be null and void, but the amounts paid would be
taken into account in determining the final award.

An environmental restoration order was issued, with timelines, and the respondents were ordered to pay general,
punitive, and special damages. The court apportioned liability between KPC and NEMA in the ratio of 80:20,
respectively.

Amu Power Company Limited v Save Lamu & 6 others (2025)

Environment and Land Court at Malindi

Keywords Kenya / coal power / public participation

Amu Power Company successfully bid to develop a coal fired power project in Kwasasi, a farming settlement
close to the Lamu Port. The people of Lamu were concerned about air pollution from the power plant and how its

discharge would threaten the marine life vital to the local economy. They challenged the issuing of the EIA Licence
under environmental protection legislation.
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The National Environment Tribunal at Nairobi handed down its ruling in 2019, holding that the environmental
approval process fell short of the vital requirement of proper public participation and that the decision to develop a
coal plant, at the desired site of Kwasasi, was pre-determined before a Strategic Environmental Assessment was
done. No alternative power producing methods or alternative locations were presented. Thus, there was a failure
to have a proper analysis of the location and project alternatives. Though the developers had presented mitigation
measures regarding environmental impact, the adequacy of those measures had not been subject to public
participation and were mere academic presentations.

The Tribunal stated that the EIA licence was issued with generalised terms and conditions and the Tribunal was
unable to say with certainty whether there was a proper evaluation undertaken in issuing the licence. The casual
approach to environmental issues in an otherwise serious and important project was found to be inadequate. The
Tribunal therefore ordered a fresh EIA study report to be prepared and presented, and a proper public participation
process to be undertaken in this regard.

The Tribunal ruling was appealed to the Environmental and Land Court. The appeal court considered the matter in
detail, deciding in 2025 to uphold the Tribunal’s decision.

Export Processing Zone Authority & 10 others (suing on their own behalf and on
behalf of all residents of Owino-Uhuru Village in Mikindani, Changamwe Area,
Mombasa) v National Environment Management Authority & 3 others (2024)

Supreme Court of Kenya
Keywords Kenya / lead poisoning / compensation for injury and death / polluter pays

The case concerns environmental pollution caused by Metal Refinery (EPZ) Ltd in Owino-Uhuru Village,
Mombasa, where residents suffered severe health effects (and in some cases, death) due to lead poisoning
from toxic waste. Despite clear evidence of pollution, the National Environment Management Authority (NEMA)
issued an Environmental Impact Assessment (EIA) licence and later permitted “test runs” instead of enforcing
environmental safeguards.

The court found that the environmental degradation continued until the eventual closure of the lead-acid battery
recycling factory, and that every continuance of a trespass constituted a new cause of action if the trespass
continued. Therefore, the infringement was not static but a continuing violation.

The Environmental and Land Court (ELC) found NEMA and other state agencies liable, awarding monetary
compensation for personal injury and loss of life and for environmental restoration. On appeal, the Supreme Court
ruled that NEMA acted beyond its authority in allowing test runs and that state agencies failed in their duty to
protect the environment. The award by the ELC of damages for loss of life and personal injury was upheld. The
Supreme Court reaffirmed the constitutional right to a clean and healthy environment. That included the right

to have the environment protected for the benefit of future generations. The right has individual and collective
dimensions. Individually, victims of environmentally damaging activity may obtain reparation for harm suffered,
while the collective dimension imposes a duty on individuals and states to cooperate to resolve environmental
problems.

The constitutional provision on the enforcement of the right to clean and healthy environment was largely based
on the polluter pays principle where the provisions gave power to the court to compel the government or any
public agency to take restorative measures and to provide compensation to victims of environmentally damaging
activities.
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Eco-Sud and two others v Minister of
Environment, Solid Waste and Climate
Change and another (Mauritius) (2023)

From the Supreme Court of Mauritius, in
the Judicial Committee of the Privy Council
Decisions

Keywords Mauritius / legal standing / prejudice /
aggrieved party

Mauritius has its own judiciary and is an independent
nation but the Judicial Committee of the Privy Council
(JCPC) in the UK serves as the final court of appeal for
certain cases from Mauritius.

The issue was whether an environmental association,
Eco-Sud, had standing to appeal the decision of the
Minister to approve the issue of an EIA licence to Pointe
d’Esny Lakeside Company Limited (the developer) for

a major construction project on land at Pointe d’Esny,
Beau Vallon, Mauritius.

The Environment and Land Use Appeal Tribunal held
that Eco-Sud was not a person “aggrieved by the
decision” under the Environmental Protection Act and
was not “able to show that the decision is likely to cause
[it] undue prejudice”. Thus, it did not address the merits
of Eco-Sud’s appeal in its ruling. The Supreme Court
disagreed with the Tribunal’s ruling on standing and
referred the matter back to the Tribunal. The Minister
then appealed to the JCPC.

The JCPC held that the legislative purpose in relation
to the requirement of standing in EPA is to restrict
persons who can bring an appeal to the Tribunal. The
mischief sought to be remedied is to prevent abuse of
the appeal process and to inhibit development projects
which are beneficial. However, the legislative purpose
in introducing requirements for standing must be
understood within the larger purpose of the EPA which
remains the protection of the environment.

The JCPC found that Eco-Sud has a track record of
engagement regarding preservation of the wetlands
and demonstrated a genuine interest and concern in
the environmental aspects of the development, which
were not frivolous or vexatious. Objections to failures
in procedure of the decision to grant the EIA were also
valid. The importance of the issue was raised, and

its consequences were sufficiently demonstrated by

Eco-Sud. Prejudice to a party should not be confined
to economic prejudice or prejudice to a private interest.
In an environmental context, prejudice, in the sense of
harm, can be to an interest in the environment as well.
Eco-Sud exists to protect the environment and has an
interest in its preservation. Eco-Sud also showed that it
had invested time and effort in its work preserving the
environment of the site.

Therefore, the JCPC found that the Supreme Court was
correct in quashing the Tribunal’s order and dismissed
the Minister’s appeal.

Finally, the JCPC expressed concern that the
construction of the development continued despite

the potential for the Tribunal to decide that Eco-Sud
has standing to challenge the granting of the EIA, and
therefore the potential for the Minister’s decision on
granting the EIA licence to be set aside. The JCPC said
that:

“The procedural safeguard of an appeal to the
Tribunal is potentially undermined by the developer
attempting to pre-empt the Tribunal’s decision by
proceeding with the development and amounts

to a failure to care responsibly for the natural
environment... It should also not be forgotten that,
if the appeal to the Tribunal succeeds and the
issue of the EIA licence is quashed, the developer
could be ordered to restore the land to its original
condition. The fact that the developer has carried
on with the development while these proceedings
are pending would not be ground for resisting such
an order.”

Lukwanda and Ors v Zambia Airforce
Projects Ltd and Others (2020)

Court of Appeal for Zambia
Keywords Zambia / access to water

The applicants sought to prevent the respondents from
developing a building project in the Lusaka East Forest
Reserve, an ecologically and environmentally sensitive
area, critical to the underground recharge area known
as the Chalimbana Catchment Area. It was argued
that the area provided 50-60% of the Lusaka City’s
water supply and is also part of the greater Lusaka
underground water aquifer. The development was said
to be destructive to the recharge area and would have
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irreversible consequences in drying boreholes and wells, if not stopped. This affected the public’s right to access
clean and safe water.

The applicants alleged that the necessary environmental approvals were not obtained before development,
and that the Zamia Environmental Management Agency (ZEMA) had to issue a protection order in 2017 to stop
construction, requiring environmental consent to be obtained, but this had not been done.

The respondents submitted that they only resumed work after ZEMA had issued a subsequent decision letter,
according to which they could resume work while implementing environmental management commitments as
stated in the Environmental Impact Statement, with changes or conditions as may be made by ZEMA from time to
time.

The court found that the decision-letter did impose conditions which had to be complied with before resumption of
work, including conducting a comprehensive hydrological study prior to project implementation, and demonstrated
compliance with the Water Resources Management Act. The court stated that if the injunction against works is
granted and the matter is decided in the applicant’s favour, the applicants would find it difficult or even impossible
to find adequate compensation in monetary damages. The risk of irreversible damage was evident.

Therefore, the court granted an injunction, restraining the respondents from continuing works in the area until the
respondent complies with the pre-conditions contained in the decision letter and obtains an order from court to the
effect that work can continue.

Gbemre v Shell Petroleum Development Company of Nigeria Ltd. and Others
(2005)

Federal Court of Nigeria
Keywords Nigeria / gas flaring / right to life and dignity

The respondents are oil and gas companies in Nigeria, involved in the exploration and production of crude oil and
other petroleum products in Nigeria. The applicant, a representative of the Niger Delta Iwherekan community,
alleged that the respondents were engaged in “massive, relentless and continuous gas flaring” in their community.
This pollutes the air, causes respiratory and other diseases, and generally endangers and impairs the health of the
community.

The court held that the rights to life and dignity inevitably include the rights to a clean, poison-free, and pollution-
free healthy environment. The continuous flaring of gas by the respondents is an infringement of these rights.
There was a failure to carry out an environmental impact assessment in the community in relation to the gas
flaring , in violation of legislation.

Therefore, the court ordered that the respondents must take immediate steps to stop the further flaring of gas in
the applicant’s community and restrained the respondents from gas flaring in the community, in future.
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ANTARCTICA

Antarctica is not a sovereign nation and does not belong to any one nation. The Antarctic Treaty, signed in 1959,
has been acceded to by 58 nations. It governs the use of Antarctic territory and provides that Antarctica must be
used for peaceful purposes only and sets out freedoms relating to scientific investigation in Antarctica. Several
parties to the treaty assert territorial claims, but the treaty protects all positions, preserving the status quo, stating
that:

“No acts or activities taking place while the present Treaty is in force shall constitute a basis for asserting,
supporting or denying a claim to territorial sovereignty in Antarctica or create any rights of sovereignty in
Antarctica. No new claim, or enlargement of an existing claim to territorial sovereignty in Antarctica shall be
asserted while the present Treaty is in force.”

Cooperation regarding protecting the Antarctic environment is a central theme of the treaty. For instance, the
parties adopted the Agreed Measures for the Conservation of Antarctic Fauna and Flora in 1964 and the Protocol
on Environmental Protection to the Antarctic Treaty was adopted in 1991. There are general rules and specific
regulations for specially protected areas.

“Through the Environment Protocol the Contracting Parties ‘commit themselves to the comprehensive
protection of the Antarctic environment and dependent and associated ecosystems and ... designate
Antarctica as a natural reserve, devoted to peace and science’. The Protocol prohibits all activities relating
to Antarctic mineral resources, except for scientific research.”

The Scientific Committee on Antarctic Research provides regular updates on Antarctic Climate Change and the
Environment, presented to the Antarctic Treaty Consultative Meeting annually.

Climate change is becoming a challenge for governance of the area, in an increasingly adversarial governance
atmosphere. Rivalries between the great-power signatories, in particular, stall any changes to the Treaty. A group
of environmental activists and lawyers are advancing an argument that Antarctica should have legal standing and
autonomy, and increased protections, since the area (the “earth’s refrigerator”) plays a vital role in the fight against
climate change.

There are no cases to report on from this region, in relation to climate change, yet.



https://www.ats.aq/e/antarctictreaty.html
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ASIA

Antarctica is not a sovereign nation and does not belong to any one nation. The
Antarctic Treaty, signed in 1959, M K Ranjitsinh & Others v Union of India & Others
(2025)

Supreme Court of India

Keywords India / endangered birds / overhead transmission lines / climate commitments / right to be free from
the adverse effects of climate change

In April 2019, Mr Ranjitsinh (wildlife conservationist and primary petitioner) brought a petition against the Union of
India in the Supreme Court of India. The petition related to the conservation of two endangered bird species, the
Great Indian Bustard and the Lesser Florican.

In April 2021, the Supreme Court ordered restrictions on overhead transmission lines and directed instead

that underground cables be used, in addition to other conservation friendly initiatives around the birds’ “critical
habitats”. In November 2021, the Union of India applied to modify this judgment, due to its alleged unfeasibility and
the detrimental impact on India’s renewable energy transition and international climate commitments.

In March 2024, the Supreme Court decided to modify its April 2021 decision, and appointed an expert committee
to determine the feasibility of underground cables within priority habitat areas. With references to the right to
equality (Article 14) and the right to life (Article 21) in the Indian Constitution, the court recognised a distinct
“right to be free from the adverse effects of climate change.” To balance conservation efforts with the need for
sustainable development and emissions reduction, it eased some of the restrictions from its April 2021 order.

In December 2025 the court accepted the expert committee’s findings, ordering specific mitigation measures

to be taken to decrease adverse impacts on the birds’ habitats, with time-bound implementation directions. The
restrictions on overhead lines, and the order for mitigation measures, is delineated to priority areas identified in the
expert report. The court noted that corporate social responsibility includes corporate environmental responsibility.

Woodpecker & Others v South Korea (2024)
Constitutional Court of South Korea
Keywords South Korea / emissions reductions / carbon neutrality / child plaintiffs

In June 2022, 60 child plaintiffs filed a claim against the Government of South Korea, arguing that they failed to
protect the plaintiffs from the threat of climate change as per their rights under the South Korean Constitution
(including the right to life, general freedom, the pursuit of happiness and a healthy environment). This claim related
to South Korea’s Carbon Neutrality Plan and proposed emissions reduction target of 40 per cent by 2030 (against
2018 levels). The emissions target is contained in Article 8, Section 1 of the Framework Act on Carbon Neutrality
and Green Growth for Coping with the Climate Crisis.

In its August 2024 ruling, the South Korean Constitutional Court established the following principles for assessing
climate-related measures under the constitution. These must:

i. Be based on South Korea’s fair share of global efforts to mitigate and adapt.
ii. Notimpose an excessive burden on the future.
iii. Be based on a legal framework incorporating continuous greenhouse gas reductions.
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On this basis, the court held that the 2030 target did not violate the state’s obligations (due to a lack of criteria for
determining South Korea’s appropriate share of global emissions reductions). However, it did find that the lack of

targets for the years beyond 2030 fell below the standard required by the above principles. A majority of the court
found South Korea’s Carbon Neutrality Plan was unconstitutional, on the basis that its emissions reduction efforts
would not actually meet the 40 per cent 2030 target.

This is the first ruling of its kind in Asia. South Korea’s National Assembly is now required to amend the law and
create year-by-year carbon-reduction targets for 2031 to 2049 by February 2026.

Youth Climate Lawsuit for Tomorrow (ongoing)
Nagoya District Court in Japan
Keywords Japan / thermal power / emissions reductions

In August 2024, 16 young people from Japan applied for an injunction in the Nagoya District Court against
ten thermal power companies. The plaintiffs are seeking to enforce internationally recognised CO2 emissions
reductions targets on the power companies.

The plaintiffs allege that this injunction is essential for the companies to fulfil their legal obligation under Articles
709 and 719 of Japan’s Civil Code to reduce their CO2 emissions to the levels indicated in the Intergovernmental
Panel on Climate Change (IPCC)'s AR6 Synthesis Report: 48 per cent by 2030 and 65 per cent by 2035 compared
to 2019 levels. This aligns with the 1.5°C target under the Paris Agreement. Article 709 of the Civil Code provides
that: “A person that has intentionally or negligently infringed the rights or legally protected interests of another
person is liable to compensate for damage caused by his/her infringement.”

The plaintiffs argue that the ten companies account for about 33 per cent of Japan’s energy-derived CO2
emissions and the companies’ current 2030 reduction targets are “extremely inadequate” and rely on “technically
unproven technologies” such as hydrogen/ammonia co-firing and carbon capture and storage to reduce CO2
emissions.

The first hearing was held in October 2024, with subsequent hearings held in February and May 2025. Hearings
are expected to continue throughout 2025.

This is the first youth-led climate case brought in Japan and is especially interesting in a country where litigation
rates are extremely low.

10
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AUSTRALIA

Pabai Pabai & Others v Commonwealth of Australia (2025)
Federal Court of Australia
Keywords Australia / duty of care / marine environment / first nations / cultural rights

On 15 July 2025, the Federal Court of Australia handed down its long-awaited judgment in this matter. The lead
applicants, two elders of the Guda Maluyligal Nation, Uncle Pabai Pabai and Uncle Guy Paul Kabai, first filed the
case in October 2021. The applicants argued, in essence, that the Commonwealth owed a duty to Torres Strait
Islanders to set greenhouse gas (GHG) emissions reduction targets in line with the “best available science” on
climate change, and that the Commonwealth of Australia breached that duty of care when setting its targets in
2015, 2020, 2021, and 2022. The applicants contended that this breach had occasioned significant harm to their
connection with their homelands, presenting evidence that if present trends continue, they will be forced to leave
their home and will lose everything — their homes, culture, and their sense of who they are.

Pabai Pabai was the first case in Australian history to consider the existence of a standalone, novel duty of care
owed by the Commonwealth to Torres Strait Islanders to set emissions targets in line with “best available science”
on climate change.

The Court concluded that the applicants’ case failed on a number of bases, but primarily because the alleged
duty of care related to matters of core or high government policy, which are unsuited to assessment by courts
and cannot form the subject of a duty of care. The court declined to recognise the loss of traditional culture as
a compensable head of damage in negligence. Had it done so, this would have broadened the scope of actions
available to First Nations people for culture loss, across a range of matters, not just climate related.

The closing remarks of the judge and the failure of the case (which followed a formula which has been successful
in other jurisdictions) suggest that the common law of negligence in Australia is not the correct vehicle to provide
redress for communities like those of applicants. This is particularly so in circumstances where, clearly, “recourse
via the ballot box” has produced outcomes which, the court said, are “plainly not consistent” with the course
required to mitigate serious climate-related harm to Torres Strait Islanders. This case can be distinguished from
the Daniel Billy case (below) which was successful — the Pabai Pabai case was brought in the domestic courts,
whereas the Daniel Billy case was brought to the UN Human Rights Committee, which issues nonbinding rulings.
This case raises questions as to the extent to which the law can and should empower courts to assign liability to
governments for climate-related decisions, as well as to provide compensation for the loss of traditional ways of
life. Whilst not successful, Pabai Pabai has not closed the door to climate litigation in Australia.

Seymour Whyte Construction Pty Ltd v Liberty Mutual Insurance Company t/as
Liberty Specialty Markets (2025)

Supreme Court New South Wales

Keywords Australia / pollution / insurance / causation

The insured, Seymour Whyte Construction, sought indemnity under a Contractor’s Pollution Legal Liability Policy
after asbestos-contaminated soil was discovered during highway upgrade works in Victoria, Australia. The court

held that the policy responds to polluting, not merely to the presence or discovery of pre-existing contamination.

Mere excavation or handling of contaminated soil, without an actual release of pollutants, did not constitute
pollution conditions.

"
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During works to upgrade a highway, asbestos contamination was discovered in excavated soil. WorkSafe Victoria
issued notices requiring remediation and asbestos management. The insured engaged specialists, cleaned up soil,
and incurred significant costs (including testing, monitoring, disposal, contractor services, and equipment).

The insured sought to recover costs associated with managing and removing asbestos-contaminated soil
encountered during a construction project in Victoria, Australia.

The court had to decide whether the costs incurred by the insured were covered as loss that “arose from” what the
policy terms “pollution conditions” and whether the policy’s terms extended to the specific asbestos-related costs in
question.

The insurer accepted that the insured’s operations involved “pollution conditions” to the extent that asbestos fibres
were released into the air. However, the insurer denied that most of the insured’s claimed costs were a “loss arising
from” those pollution conditions. The insurer argued that the WorkSafe notices did not require removal of asbestos-
contaminated soil, only that the insured conduct its contractual excavation works safely, an obligation that already
existed under occupational health and safety law and its contract.

The court held that the policy responds to polluting, not merely to the presence or discovery of pre-existing
contamination. Mere excavation or handling of contaminated soil, without an actual release of pollutants, did not
constitute pollution conditions. Even where pollution conditions existed, most of the insured’s costs did not “arise
from” them because the insured would have been legally obliged to incur those costs in any event to provide a safe
system of work under legislation and its construction contract. Accordingly, the substantial part of the insured’s
claim for remediation and excavation costs failed.

However, the court found that limited costs were recoverable. Legal costs reasonably and necessarily incurred in
obtaining advice to understand and respond to the WorkSafe notices did arise from the pollution conditions and fell
within the policy’s definition of “Clean-up Costs”. The insured was therefore entitled, in principle, to indemnity for
those legal advisory costs, subject to quantification.

Australian Securities and Investments Commission v Vanguard Investments
Australia Ltd (2024)

Federal Court of Australia
Keywords Australia / consumer law / greenwashing

On 25 September 2024, the Federal Court of Australia handed down a judgment ordering Vanguard Investments to
pay a $AU 12.9 million penalty for misleading ESG-related statements to the public (i.e. greenwashing).

Vanguard made representations through product disclosure statements, media releases and website statements
and publications, that its Vanguard Ethically Conscious Global Aggregate Bond Index Fund (Fund) was an
ethically conscious investment opportunity. Vanguard purported that securities in the Fund were screened against
environmental and social governance (ESG) criteria, namely because the Fund tracked Bloomberg’s “Socially
Responsible Investing Index”.

However, this screening method was limited as only publicly listed companies were screened against applicable
ESG criteria, including whether the bond issuer had activities in certain industries, such as fossil fuels, and
research conducted for a single company was applied to multiple issuing entities that shared its stock exchange
“ticker”. Approximately 74 per cent of the securities in the Fund were not screened against the applicable ESG
criteria.

These statements were relied on by institutional, wholesale and retail investors who invested in the Fund, and
were found to have suffered loss of opportunity to invest in accordance with their investment values. Further,

12
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Vanguard benefited from the misleading conduct by its enhanced ability to attract more investors to the Fund and
its enhanced reputation as an investment fund with ESG characteristics.

The applicant, the Australian Securities and Investments Commission (ASIC) sought a penalty of $AU 21.6 million,
for various contraventions of the ASIC Act. Vanguard accepted that a penalty ought to be imposed but submitted
that the appropriate penalty should be substantially lower due to their cooperation. The court decided to impose a
penalty of $AU 12.9 million and made an adverse publicity order (ordering Vanguard to publish, at its own cost, a
publicity notice in the specific form determined by the court).

This was the first greenwashing civil penalty win for the Australian Securities and Investments Commission, and it
will likely encourage the regulator to bring similar claims against other entities.

Daniel Billy and Others v Australia (Torres Strait Islanders Petition) (2022)
United Nations Human Rights Committee
Keywords Australia / right to culture / safe existence on the island

In an important but non-binding decision on 23 September 2022, the UN Human Rights Committee (the
Committee) found that the Australian Government’s failure to protect Torres Strait Islanders from the effects

of climate change was a violation of their right to culture (Article 27) and the right to be free from arbitrary
interference with privacy, family and home (Article 17). The failure arose from: the government not promptly or
adequately responding to numerous requests for assistance and funding made to the government by the islanders;
and failing to implement an adaptation plan to ensure long-term habitability of the islands. Although some steps
were taken, between 2016 and 2018, to create a resilience and adaptation plan, the plan remained unfunded. The
Committee held that the Australian Government is obligated to compensate the Torres Strait Islanders for the harm
suffered, engage with the communities to assess their needs, and to take measures to secure their safe existence
on their islands. The Committee instructed the government to provide, within 180 days of its order, information
about the measures taken to give effect to the Committee’s views.

The petition was originally submitted by eight Indigenous residents and six of their children from four small, low-
lying islands in the Torres Strait region. The individuals alleged that the Australian Government’s inaction on
climate change has violated their rights under the International Covenant on Civil and Political Rights (ICCPR). The
Torres Strait Islanders argued that changing weather patterns, such as severe flooding caused by tidal surges, had
destroyed family graves and denied them the ritual of communicating with deceased relatives, while heavy rainfall
and storms had decimated the land and trees that form part of their natural diet.

On 30 March 2023, the Australian Government issued its response which detailed the steps it has taken including

passing legislative reform, updating its Nationally Determined Contributions (under the Paris Agreement), funding
commitments, and other consultation and adaptation measures in the Torres Strait Islands.

Sharma v Minister for the Environment (2022)

Federal Court of Australia

Keywords Australia / action against government / approval of coal mine / policy

In March 2022, the Full Federal Court of Australia (presided over by three judges) overturned the earlier decision
of the trial judge in the Federal Court of Australia in Sharma v Minister for Environment in which the Minister for

Environment was held to have a novel duty of care to Australian children when exercising her powers to approve
the expansion of a major coal mine in New South Wales.

13
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The Full Federal Court of Australia overturned the Federal Court’s decision on the basis that the Minister’s decision
to approve the coal mine was a policy issue and therefore not justiciable. Justifying its decision to overturn the
Federal Court’s judgment, the Full Federal Court referred to the New Zealand Court of Appeal’s decision in Smith
v Fonterra, in which it was stated that the “Courts are ... ill-equipped to address the issues that the claim raises”,
which call for “a level of institutional expertise, democratic participation and democratic accountability that cannot
be achieved through a court process”.

Gloucester Resources Limited v Minister for Planning (2019)
Land and Environment Court of New South Wales
Keywords Australia / coal mine / development refused

In an Australian first, development consent for a new coal mine was finally refused by the Land and Environment
Court of NSW for reasons that included its material greenhouse gas emissions and contribution to climate change.
The extent to which the court addressed the issue of climate change on a global scale marks this as an important
decision which significantly enhances the role of greenhouse gas emissions in the assessment of mining, as well
as other major developments, in NSW.

The consent authority in this case undertook a balance of the public costs and the public benefits of the project,

including potential global climate change impacts. It was significant that in this case global (or downstream) carbon
emissions were considered as a factor in relation to the cost/benefit analysis of the project.

14
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EUROPE

Saul Ananias Luciano Lliuya v RWE (2025)
Higher Regional Court (Oberlandesgericht, OLG) of Hamm
Keywords Germany / risk of flooding / causality / global emissions

On 28 May 2025, the Hamm Higher Regional Court handed down its long-awaited judgment on a claim brought by
Mr Lliuya, a Peruvian farmer and mountain guide, against the German utility RWE for its approximately 0.47 per
cent contribution to global GHG emissions between 1965 and 2010. Mr Lliuya sought a pro rata reimbursement for
flood defences he purchased to protect his home from flooding owing to melting glaciers, which has become more
probable owing to climate change, claiming around $US19 000.

The court dismissed the claim, largely owing to the small risk of Mr Lliuya’s home actually flooding (which stands
at about 1 per cent chance of occurring in the next three decades). Nevertheless, some in the climate movement
are claiming a victory. This is because the judgment appears to affirm that, in principle, German companies can be
held responsible for harms occurring around the world which can be causally linked to their GHG emissions.

This decision is final, and Mr Lliuya does not have a right of appeal.

Association Greenpeace France and others v S.A. TotalEnergies Electricité et Gaz
France and others (2025)

Paris Judicial Tribunal

Keywords France / greenwashing / fossil fuels / net zero

The Tribunal ruled that TotalEnergies’ advertising, claiming that it put “climate at the heart of its strategy, with
the aim of providing cleaner, safer and more affordable energy to as many people as possible” was misleading

because the company evidently plans to expand its fossil fuel projects.

The Tribunal ordered that the unlawful advertising be stopped and that the ruling must be displayed on the
company’s website for 180 days. Failure to do so would result in fines.

Milieudefensie & Others v Royal Dutch Shell plc. (2024)

Court of Appeal The Hague

Keywords The Netherlands / duty of care /specific emissions reductions

In April 2019, the plaintiffs, Milieudefensie (Friends of the Earth, Netherlands) and other conservation
organisations, filed a summons against Shell in the Hague District Court alleging that Shell had breached its duty
of care under the Dutch Civil Code and its human rights obligations under the European Convention on Human
Rights.

The District Court ordered Shell to reduce CO2 emissions by 45 per cent by 2030 (based on 2019 levels). It did so
on the basis that Shell had an obligation under the “unwritten standard of care” in the Dutch Civil Code to mitigate

climate change.

On 12 November 2024, the Court of Appeal of the Hague overturned the District Court’s decision. While it
endorsed the interpretative approach of the lower court and affirmed Shell’s duty of care to mitigate climate
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change, it declined to impose a specific emission reduction target on Shell, stating that a 45 per cent reduction
obligation, or any other percentage, does not apply to Shell’s scope 3 emissions. The Court of Appeal
acknowledged that there are obstacles, both legally and practically, that would make it hard to require Shell to limit
greenhouse gas-related activities in such a specific way. Furthermore, it recognised that businesses should have
the flexibility to determine their own emissions reduction strategies.

In May 2025, Milieudefensie announced that it would be launching a new case against Shell for having “another
700 oil and gas fields in the pipeline”. In announcing the claim, Milieudefensie linked the claim to a recognition in
the November 2024 judgment that new oil and gas fields were “at odds” with international emissions reduction
targets.

R (on the application of Finch on behalf of the Weald Action Group) v Surrey
County Council & Others (2024)

Supreme Court of the United Kingdom

Keywords UK / administrative law / downstream effects and emissions / scope 3 emissions

In June 2024, the UK Supreme Court handed down a landmark judgment, with potentially wide-reaching
ramifications for the fossil fuel industry. The case concerned a judicial review of planning permission granted by a
local authority to a developer for four new oil wells in Surrey, which would produce crude oil over a 25-year period.
The subject of the challenge was that the developer’s environmental impact assessment (EIA) had considered the
scope 1 and 2 emissions of the new wells but not their potential scope 3 emissions, contrary to a local regulation
which gave domestic effect to the Directive 2011/92 EU of the European Parliament and of the Council (Directive).
Scope 1 emissions are direct greenhouse gas emissions that occur from sources owned or controlled by an entity.
Scope 2 emissions are from the generation of purchased electricity, used by an entity. Scope 3 emissions are from
the consequences of the activities of the entity but arise from sources not controlled or owned by an entity (indirect
emissions).

The Supreme Court held that the local authority’s decision to grant the planning permission was unlawful because
the EIA failed to assess the effect of the wells’ scope 3 emissions. The Directive does not impose a geographical
limit to the consideration of the environmental impact of a project and, therefore, an EIA should not be confined

to emissions released only at the project site. As a result of this case, local authorities in the UK will need to be
mindful that the failure to take downstream emissions into account may open planning decisions up to challenge.
Following this judgment, in June 2025, the UK’s Department for Energy Security & Net Zero released guidance on
assessing the effects of scope 3 emissions when conducting ElAs.

KlimaSeniorinnen v Switzerland (ECtHR 2024)
European Court of Human Rights

Keywords Switzerland / human rights / constitutional rights / international courts and tribunals / tests and criteria
for climate liability

After having exhausted all available domestic legal remedies, a group of elderly Swiss women brought a claim
against Switzerland in the European Court of Human Rights (ECtHR) for its failure to adopt adequate climate
policies, which they argued infringed their right to life and health under Articles 2 and 8 of the European
Convention of Human Rights (Convention). They argued that their demographic is particularly vulnerable to heat
waves, which are exacerbated by the climate crisis.

In April 2024, the ECtHR handed down its judgment, finding that member States do have positive obligations
in relation to climate change, including by establishing a national carbon budget or greenhouse gas (GHG)
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emissions limits. The ECtHR provided the following five stage test to assess whether a State is within its ‘margin
of appreciation’ for meeting this obligation. The test asks whether domestic authorities “be it at the legislative,
executive or judicial level”:

Have specified a timeline for achieving carbon neutrality, with some method of quantifying future GHG
emissions (such as a carbon budget).

Have set out intermediate emissions reduction targets which are capable, in principle, of meeting the
overall GHG reduction goals.

. Have evidenced that they are complying with the relevant GHG reduction targets.

Are keeping GHG reduction targets updated with the best available science.
Are acting in good time, and in an appropriate and consistent manner, when devising and implementing
relevant legislation and measures.

The judgment has been recognised as a landmark ruling because it is the first instance in which the ECtHR has
recognised that States have a positive obligation to reduce their GHG emissions. Furthermore, it has provided a
test which other climate litigants will be able to use when determining whether to bring a claim, and when arguing

their case.

Friends of the Earth v UK Export Finance (UKEF) (2023)

Supreme Court of the United Kingdom

Keywords UK / Mozambique / gas project / finance

The English Court of Appeal unanimously dismissed Friends of the Earth’s judicial review of UK Export
Finance’s decision to provide a USD1.15 billion export finance package to a liquefied natural gas (LNG) project in
Mozambique. In making its decision, the Court reached four conclusions:

1.

Article 2(1) sets out the “aims” and “purposes” of the Paris Agreement (to the United Nations Framework
Convention on Climate Change), rather than “hard edged” legal obligations on the Government;

Where a decision-maker takes into account an unincorporated treaty (like the Paris Agreement), the
question for the courts is not whether the decision-maker’s view as regards that treaty was correct but
merely whether it was tenable;

. UKEF’s decision was not “irrational” because of uncertainty as to the project’s Scope 3 emissions

(indirect emissions)and evidence that there would be some net reduction in emissions; and

. UKEF did not breach its Tameside duty (the standard established in the case of Tameside, to make

reasonable enquiries about emissions) despite failing to obtain a quantitative estimate of Scope 3
emissions. The Court confirmed that it is for the decision-maker, not the courts, to determine the nature
and intensity of their inquiry.

Permission to appeal to the Supreme Court was denied and the Court of Appeal’s decision is final.
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VZW Klimaatzaak v Kingdom of Belgium & Others (2023)
Court of Appeal of Brussels
Keywords Belgium / duty to act

In June 2021, the Brussels Court of First Instance handed down its judgement in a case with similarities to the
case Urgenda v Netherlands. VZW Klimaatzaak, a Belgian non-profit organization and almost 58,000 Belgian
citizens, had filed an action against the Belgium State and three regions of Belgium alleging that failure to take
sufficient action in reducing greenhouse gas emissions, constitutes a breach of the Belgian Civil Code, the
European Convention on Human Rights (ECHR), and the Convention on the Rights of the Child.

The plaintiffs sought a declaratory order confirming such breaches, and an order that the defendants take the
necessary steps to reduce Belgium’s emissions to:

« atleast 42% below 1990 levels by 2025;
« atleast 55% below 1990 levels by 2030; and
 achieve net zero by 2050.

VZW Klimaatzaak also sought a penalty payment of EUR 1,000,000 per month of delay in reaching the target
imposed for 2025 and the target imposed for 2030, starting on the first of January of the year following the
deadline.

In its decision on the merits, the court of first instance held that the defendants’ failure to take action to reduce
emissions constitutes a breach of both their duty to act with prudence and diligence within the meaning of Article
1382 of the Civil Code and their obligations under Articles 2 and 8 of the ECHR for which they are jointly and
severally liable. The court, however, declined to grant the order imposing reduction targets, holding that this would
infringe the principle of separation of powers.

The Appeal Court largely upheld the trial court’s ruling but went further, by ordering the authorities of the affected
regions to cut greenhouse gas emissions by 55% from 1990 levels by 2030. It held that judicial injunctions against
public authorities do not breach the separation of powers, as long as courts do not dictate the specific measures
to be taken. The court postponed its decision on penalty payments and emissions reporting pending official
emissions data for 2020—-2024.

Okpabi v Royal Dutch Shell Plc (2021)

Supreme Court of the United Kingdom

Keywords UK/ negligence / Nigerian applicants

The UK Supreme Court handed down this decision in February 2021. The case concerned two sets of proceedings
in negligence, brought by Nigerian citizens, against Royal Dutch Shell (based in the UK) and its Nigerian operating
subsidiary which operated an oil pipeline in the vicinity of the applicants’ community in Nigeria. The claimants
allege that they suffered harm as a result of the allegedly negligent operation of the oil pipeline and that Shell owed
them a duty of care by virtue of its alleged control over its subsidiary.

On the question of jurisdiction, the Supreme Court unanimously allowed the matter to go to trial on merits. The

Supreme Court considered (without making any findings) the circumstances in which a parent company may owe a
duty of care to claimants who allege harm caused by its subsidiary.

18



https://www.google.com/search?q=Supreme+Court+of+the+United+Kingdom&sca_esv=9cf1df91a9197cf6&sxsrf=ANbL-n676WIxHXf38hyCgFFDRFTUJxG38A%3A1770095563976&ei=y4OBabGoO5OFhbIP6fvquQY&biw=1920&bih=911&aic=0&ved=2ahUKEwi7vNX-yLySAxUYWUEAHVJyN3EQgK4QegQIARAD&uact=5&oq=what+cort+is+uksc&gs_lp=Egxnd3Mtd2l6LXNlcnAiEXdoYXQgY29ydCBpcyB1a3NjMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB4yBhAAGBYYHjIGEAAYFhgeMgYQABgWGB5Isg1QAFjoDHAAeAGQAQCYAaICoAGEIKoBBDItMTW4AQPIAQD4AQGYAg-gAvMgwgIEECMYJ8ICChAjGIAEGIoFGCfCAgsQABiABBiKBRiRAsICChAAGIAEGIoFGEPCAhAQABiABBiKBRhDGLEDGIMBwgILEAAYgAQYsQMYgwHCAggQABiABBixA8ICERAuGIAEGLEDGIMBGMcBGNEDwgIHECMY8AUYJ8ICBRAAGIAEwgILEAAYgAQYigUYsQPCAgUQLhiABMICBxAAGIAEGArCAgcQABiABBgNmAMA4gMFEgExIECSBwYyLTEzLjKgB_B9sgcGMi0xMy4yuAfzIMIHCDAuMS4xMS4zyAdVgAgB&sclient=gws-wiz-serp&mstk=AUtExfBF8yH9jzpYxChxHPnNIwqRu3S5CGpmvBt-jUTutranUKlaB32AmJWph5MzbzdQIYf8g4FBXGi1NIvosWswffybm-6XBUd3rMSWH9XEGUF4-3m2PNUc9jul144QAY1a9Q7r04zrsjsBTFaO8oYlFsADWDVfFFMhNU0HIH6E7IQ_5OyQhV5pTVkdTb7SsIqxt8BnQylHF8XdSb4xVhvc_1Qm5bTF825MmIIom2u9l680L8gbgermCNSaF_uEtJPC4nDnzOQLqbGBN1PBxukcmkgU&csui=3

The Big Read Book Series Volume 29

This decision highlights that an English domiciled parent company may be liable in the English courts for claims
brought by non-UK claimants, where it is arguable that the parent company may owe a duty of care towards the
claimants for the acts of its subsidiary. It also shows that the bar for claimants to bring such a claim in the English
courts is lower than previously thought.

R (on the application of ClientEarth) v Secretary of State for Business, Energy and
Industrial Strategy (2021)

The Court of Appeal (Civil Division) in England and Wales

Keywords UK/ construction of new gas fired projects

The UK Court of Appeal dismissed the appeal by ClientEarth in respect of the Secretary of State’s decision to
grant a development consent order to Drax Power Limited for the construction and operation of two gas-fired
generating units at the Drax Power Station in North Yorkshire. ClientEarth brought the appeal on three grounds,
arguing that the Secretary of State had:

» misinterpreted the Overarching National Policy Statement for Energy (EN-1) on the approach to
assessing the contributions of a nationally significant energy infrastructure project to satisfy the need for
the type of infrastructure proposed;

* misinterpreted EN-1 on the approach to greenhouse gas emissions; and/or

» misapplied Section 104(7) of the UK Planning Act 2008.

ClientEarth argued that a quantitative assessment was required to calculate a project’s particular contribution to
satisfying the need for new energy infrastructure. The Court of Appeal disagreed, finding instead that the decision-
maker should give substantial weight to considerations of ‘need’ and that this should be proportionate to the
project’s anticipated contribution to meeting the need.

Urgenda Foundation v Kingdom of the Netherlands (2019)
Supreme Court of the Netherlands
Keywords The Netherlands / duty of care of the state

In December 2019, the Supreme Court of the Netherlands ruled that the state owes a duty of care to protect its
citizens from climate change in accordance with its obligations under the European Convention for the Protection
of Human Rights and Fundamental Freedoms (ECHR). This was the culmination of a 7-year judicial process,
with the nation’s highest court finding that “climate change threatens human rights” and that “in order to ensure
adequate protection from the threat of those rights resulting from climate change, it should be possible to invoke
those rights against individual states”.

This latest ruling is in line with the previous decisions of the lower Dutch courts that found the Netherlands must
reduce its greenhouse gas emissions by at least 25% compared with 1990 levels by the end of 2020.

The Urgenda decision has been heralded as a major ruling providing a clear path forward for concerned
individuals around the world to pursue climate litigation to protect human rights. The principle in the case adds
significantly to the current global legal and political pressure being applied by citizens on their governments to take
urgent action on climate change.

However, many such claims are jurisdictionally specific and will depend on the extent to which the judiciary is

willing to bind the executive and legislative arms of government to commitments on climate change on the basis of
human rights.
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NORTH AMERICA

Municipalities of Puerto Rico v Exxon Mobil Corporation & Others (2025)
US District Court for the District of Puerto Rico
Keywords USA (Puerto Rico) / fossil fuels contribution to storms

On 22 November 2022, 16 Puerto Rican municipalities commenced proceedings in the US District Court for the
District of Puerto Rico against 11 oil and gas companies for ongoing economic losses incurred from hurricanes
and storms in Puerto Rico in 2017.

The municipalities alleged that these companies “knowingly caused and contributed to the worsening of the
climate change by producing, promoting, refining, marketing, and selling fossil fuel products”, thereby contributing
to the intensity of the 2017 storms. Their claims were brought under various causes of action, including the
Racketeer Influenced and Corrupt Organizations Act (making this the first case to make climate-related claims
under this Act), antitrust claims and various other Puerto Rican laws.

In its response, Exxon Mobil argued that the claimants had failed to establish that any of the allegedly fraudulent
statements were made in Puerto Rico or were seen by the plaintiff municipalities, and that the plaintiffs had failed
to establish detrimental reliance. As such, Exxon Mobil argued that the necessary threshold for a complaint based
on fraud had not been met. It also argued that the municipalities were wrong to attribute statements to it which had
been made by fossil fuel industry associations and other third parties.

On 20 February 2025, in its “Omnibus Report and Recommendation” the judge concluded that RICO and antitrust
claims be allowed to proceed, but that those under Puerto Rican law be dismissed. The RICO allegations were a
novel approach to climate litigation.

The defendants argued that the suit was filed past the statute of limitations. The court agreed, and in late 2025, the
court dismissed the claim, ruling that it was time-barred. There may be an appeal.

Held & Others v State of Montana (2024)
Supreme Court of the State of Montana
Keywords USA / right to a stable climate system

In 2020, 16 young plaintiffs filed a complaint against the State of Montana, arguing that the state’s energy policy
and a specific provision in the Montana Environmental Policy Act (MEPA) violated their constitutional rights under
the state’s constitution. This case was the first in the USA to be brought on the basis of a constitutional right to a
healthy environment.

The plaintiffs argued that the state’s energy policy “permitted” and “encouraged” fossil fuel extraction and did
not adequately consider the negative impacts of greenhouse gas emissions on climate change. The plaintiffs
also argued that a specific provision in the MEPA prevented state agencies from considering greenhouse gas
emissions or the potential impact on climate when conducting environmental reviews.

On 18 December 2024, the Supreme Court of the State of Montana affirmed a District Court’s decision from
July 2023 that the Montana Constitution protects the right to a stable climate system, and that the provision in
the MEPA that restricted consideration of greenhouse gas emissions in environmental reviews violated that
constitutional right. The court held that Montana state agencies are barred from acting in accordance with the
MEPA limitation (so emissions must be considered before approving any future projects).
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ClientEarth v Washington Gas Light Co. (2023)
Superior Court of the District of Columbia (Civil Division)
Keywords USA / misleading advertising / consumer protection

ClientEarth, US PIRG Education Fund and Environment America Research & Policy Center brought a “first-of-
its-kind” claim in the US against utility company, Washington Gas, regarding the company’s allegedly misleading
statements on the environmental impacts of natural gas.

The claimants alleged that Washington Gas has violated consumer protection law in Washington D.C. and that the
company’s use and promotion of methane gas did not align with recently passed legislation in Washington D.C.
which bans most uses of methane gas in new buildings and commits to make the city carbon neutral by 2045.
The claimants alleged that they found similar examples of utility companies making misleading statements in
California, Colorado, lllinois, Maryland, Massachusetts, New Jersey, Oregon, Pennsylvania, and Texas.

The District of Columbia Superior Court dismissed the lawsuit, ruling that the Consumer Protection Procedures Act
explicitly exempted gas companies regulated by the Public Service Commission from the court’s subject matter
jurisdiction.

Layla H. and Others v Commonwealth of Virginia (2022)
Circuit Court for the City of Richmond (Commonwealth of Virginia)
Keywords USA / fossil fuel infrastructure

On 16 September 2022, Richmond Circuit court dismissed a claim brought by several claimants against the
Commonwealth of Virginia. The claimants alleged that Virginia’s historic and continued reliance on fossil fuels as
its primary energy source is contributing to the climate crisis and therefore violates (i) the claimants’ rights to life
and liberty under the Virginia Constitution; and (ii) the state’s sovereign duty to hold the public domain on trust for
the benefit of the public.

These allegations were dismissed on the grounds of sovereign immunity, a legal principle which prevents the state
from being sued without first giving its consent. This meant that the substantive merits of the legal arguments were
not addressed. The status of similar claims being brought against other US states therefore remains uncertain.
Both the appellate court and the Supreme Court refused petitions to appeal the decision.
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SOUTH AMERICA

Pira Parana Indigenous Council and Association of Indigenous Traditional
Authorities of River Pira Parana “ACAIPI” v Ministry of Environment and
Sustainable Development & Others (2024)

Constitutional Court (Colombia)
Keywords Colombia / cultural integrity / territorial sovereignty

In July 2022, the Pira Parana Indigenous Council and the Association of Indigenous Traditional Authorities filed a
legal complaint in Colombia, alleging that companies operating REDD+ projects had violated their rights to self-
determination, cultural integrity, governance, and territorial sovereignty. REDD+ means Reducing Emissions from
Deforestation and Forest Degradation. It is a UN-backed framework that provides financial incentives to developing
countries for fighting climate change by protecting and restoring forests.

REDD+ projects link local communities that protect forests, with companies that buy carbon credits to offset their
emissions. The plaintiffs argued that the companies failed to conduct human rights due diligence, obtain free, prior,
and informed consent, and monitor the potential harms. They also believed that their rights were violated due to an
exclusion of indigenous authorities and inadequate protection by the Government.

Lower courts dismissed the case on procedural grounds. In 2023, Colombia’s Constitutional Court reviewed it,
partially in recognition of the need for clear judicial guidelines on the implementation of REDD+ projects and the
protection of Indigenous rights. In June 2024, the court ruled in favour of the plaintiffs, affirming their rights were
violated. The court ruled that private companies operating REDD+ projects should exercise due diligence by:

i. Incorporating domestic and international human rights standards.
ii. Ensuring there is free, prior, and informed consent.

iii. Adequately monitoring harms from the project.

iv. Integrating ethnic and indigenous perspectives into the project.

Acknowledging the importance of the projects for sustainable forest management, the court ordered a dialogue

between the parties so that Indigenous groups can decide if, and how, to implement REDD+ projects in their
territories.
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ADVISORY OPINIONS

Advisory opinion on the obligations of States with respect to climate change
(2025)

Report of the International Court of Justice
Keywords Various States / International Court of Justice

On 29 March 2023, the United Nations General Assembly adopted resolution 77/276 at its 74th plenary meeting,
entitled “Request for an advisory opinion of the International Court of Justice on the obligations of States in respect
of climate change” (the Request).

The Request asked the International Court of Justice (ICJ) to consider what the obligations of States are under
international law, including conventions, duties and principles, to protect the climate system from anthropogenic
GHG emissions and what the legal consequences are for States where they have caused significant harm to the
climate system through their acts and omissions.

Throughout 2024, 62 States submitted written comments to the ICJ for their consideration before a two-week
hearing was held in December 2024. At the hearing, 96 States and 11 international organisations presented oral
statements. States including China, Saudi Arabia, the United States, and the United Kingdom argued for a narrow
interpretation of states’ obligations as contained within the Paris Agreement (to the United Nations Framework
Convention on Climate Change), and a limited number of other international climate agreements. Meanwhile,
States including Vanuatu, Bolivia, Samoa, and Kenya argued for a broader interpretation, which would include
obligations to prevent significant environmental harm, protect human rights, and not cause transboundary harm.

The ICJ issued its advisory opinion at a public sitting on 23 July 2025. It stated that the 1.5 degree temperature
target is legally binding under the Paris Agreement. All states, especially the largest emitters, must take ambitious
measures to combat climate change. Climate treaties and customary international law create binding obligations
in regard to the duty to mitigate climate change. States must regulate emissions in their private sectors. The

ICJ held that breached obligations can lead to legal consequences, which include reparations, restitution of the
environment, cessation of activities and guarantees of non-repetition.

Advisory Opinion in response to a request submitted by Chile and Colombia
on states’ obligations to respond to the climate emergency under the American
Convention on Human Rights (2025)

Inter-American Court on Human Rights
Keywords Chile and Colombia / American Convention on Human Rights

On 3 July 2025, the Inter-American Court on Human Rights (IACHR) provided its advisory opinion in response to
a 2023 request from Chile and Colombia for it to clarify the obligations of states to address the climate emergency
under the American Convention on Human Rights (Convention) and the San Salvador Protocol (a protocol to the
Convention which deals with economic, social and cultural rights).

In its opinion — which applies to the 34 countries of the Organization of American States, including the United
States and Canada — the IACHR recognised the human right to a stable climate and set out that states have clear
obligations to address the climate emergency, arising in relation to various human rights. The opinion specified that
this includes urgently reducing greenhouse gas (GHG) emissions, adopting adaptation strategies and enabling full
participation in climate policymaking.
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In relation to the obligation on states to set GHG emissions mitigation targets, the IACHR provided the following
criteria for these targets, including that:

i. It must be set with the goal of preventing climate damage as a condition of respecting the human right
to a healthy environment.

ii. In addition to being based on the best available science, it should be established on principles including
common but differentiated responsibilities and intra- and intergenerational equity.

iii. It should be as ambitious as possible, set out in a law which is binding on the state, set specific
deadlines and be progressively increased.

In relation to corporate behaviour the opinion provides that states should: (i) require companies to disclose
GHG emissions in their value chain; (ii) introduce laws to require mitigation of corporate emissions; and (iii)
adopt standards to prevent greenwashing. The IACHR also recognised that some companies have a greater
responsibility to mitigate their emissions owing to their current and historical contribution to climate change.

Advisory Opinion in response to a request submitted by the Commission of Small
Island States on Climate Change and International Law (2024)

International Tribunal for the Law of the Sea
Keywords Various states / International Tribunal for the Law of the Sea

On 12 December 2022, the Commission of Small Island States on Climate Change and International Law
submitted a request to the International Tribunal for the Law of the Sea (ITLOS) to provide an advisory opinion
regarding the specific obligations of State Parties to the United Nations Convention on the Law of the Sea
(UNCLOS) to:

i. Prevent, reduce, and control marine pollution that is the result of climate change, which is caused by the
release of anthropogenic greenhouse gases into the atmosphere
ii. Protect and preserve the marine environment from climate change impacts.

Throughout 2023, 31 states and 8 intergovernmental organisations filed written statements. A two-week hearing
was then held in September 2023. At the hearing, 36 states and three intergovernmental organisations provided
oral submissions.

On 12 May 2024, ITLOS issued its advisory opinion. Amongst other key components, the opinion states that the
Paris Agreement (to the United Nations Framework Convention on Climate Change) is not a lex specialis (meaning
it does not prevent the application of other relevant international law obligations). The opinion also recognised

that UNCLOS imposes stringent standards of due diligence towards mitigating climate change, although it did

not specify what these standards are. ITLOS found that States must take measures which are guided by the best
available science to address marine pollution (which includes anthropogenic GHG emissions).
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