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Dearest reader

Welcome to Volume 28 of Deneys the Big Read Book Series on marine insurance cases of 2025.

The selected cases deal not only with direct decisions relating to marine insurance policies and

principles, but also to bill of lading and charterparty cases where the outcome has an effect on the

insurers and owners of cargo.

An online version is available on our website at https://www.deneys.co.za/thinking/insights.
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Introduction

The court decisions discussed below were, with one exception, handed down by English courts. The exception
is a decision of the Singapore court. All of the cases deal with principles of English law. They are accordingly of
interest to people in all of the common law countries including South Africa.

In addition to being of general interest to South African companies involved in marine insurance, the decisions
provide guidance on the interpretation of any marine insurance policy issued in South Africa (or elsewhere) which
is subject to English law. As readers of this Big Read Book will be aware, the vast majority of marine insurance
contracts in South Africa, even those dealing solely with domestic South Africa storage or transit issues, are made
subject to English law.

South African courts recognise the parties’ rights to select any legal system to will govern their contract. A proviso
to this is that South African courts will apply any applicable South African legislation to the interpretation of marine
insurance contracts, even if they are subject to English or other law.

English court upholds pre-eminence of Hague time-bar provisions
Tanga Pharmaceuticals Plastics Limited and others vs Emirates Shipping Line FZE
Introduction

In February 2025, the English High Court in Tanga Pharmaceuticals Plastics Limited and others (claimants) versus
Emirates Shipping Line FZE (defendant) rejected the defendant’s request for summary judgment and in doing so
upheld the time-bar provisions contained in the Hague Rules incorporated into the bills of lading. The claimant’s
claims to recover its liability to salvors and for particular average were held to be covered as claims for “loss or
damage to Goods” and the time-bar in the Hague Rules applied.

The dispute pertained to cargo damage resulting from a vessel’s engine malfunction and the legal consequences
of the bills of lading and the relevant Hague Rules concerning claims and time restrictions.

Facts

The claimants, who owned or had interests in 548 containers and their contents, shipped the cargo on the MV
“Alion” to Mombasa in September 2021. The defendant acted as the carrier under the relevant bills of lading.

The vessel, which the defendant chartered from Alion Maritime Limited, experienced a main engine failure on 15
September 2021, off Salalah coast, in the Arabian Sea. Tsaviliris Salvage International provided salvage services
under a Lloyd’s Standard Form of Salvage Agreement, and general average was declared around 5 October 2021.
The cargo was unloaded at Mombasa on 6 December 2021 and later released to receivers after salvage and
general average security was provided.

On 3 November 2022, the claimants informed the defendant of their planned claims, seeking indemnity for their
liability to the salvors and for particular average. The defendant agreed to an extension until 20 March 2023, which
was later extended to 20 June 2023. The claimants filed a claim form on 16 June 2023, making claims under the
contracts of carriage as evidenced in the bills of lading. The court extended the claim form’s validity for service
until 16 December 2024, and service was completed on 5 July 2024.
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Key Points

Applicability of the Hague Rules: The court determined that the Hague Rules applied contractually according to
clause 2(1) of the bills of lading. Clauses 2 and 9 of the bills of lading were designed to extend the Hague Rules to
both port-to-port carriage and the port-to-port segment of intermodal carriage.

The court reviewed the 20-day provision and the service provision in clause 18 of the bills of lading. The 20-
day provision required that claims for charges or expenses be submitted within 20 days. The service provision
required that a suit would only be considered initiated if the process was served and/or jurisdiction was obtained
within the specified period.

The court concluded that clause 18 of the bills of lading did not supersede the Hague Rules, especially Article 111
Rules 6 and 8. The Clause Paramount in clause 2 of the bills of lading, which incorporated the Hague Rules, was
meant to take precedence over any conflicting provisions in the bills of lading.

The court found that the claimants’ claims, including those for indemnity for liability to salvors and particular
average, were covered under the term “loss or damage to Goods” as defined by the Hague Rules. This
interpretation was supported by the reasoning in Trafigura Pte Ltd v TKK Shipping Pte Ltd (The “Thorco Lineage”).
In the Thorco Linage case, the court held that the phrase “goods lost or damaged” in Article IV.5 of the Hague-
Visby Rules encompassed goods that have suffered economic damage. This interpretation supports the argument
that the claims in the current case, which involves economic damage, should be considered as “damage to
Goods”.

The court held that the service provision was conflicted with Article 11l Rule 6 and Rule 8 of the Hague Rules.
According to English law and procedure, a suit is initiated when the claim form is issued, and the service provision
could potentially exempt the carrier from liability, which is against the Hague Rules.

Conclusion

The court dismissed the defendant’s application for summary judgment, confirming that the claimants’ claims were
not time-barred under the Hague Rules as incorporated into the bills of lading. The judgment emphasises the
significance of the Hague Rules in offering a consistent framework for claims related to the carriage of goods by
sea and highlights the need for clear contractual provisions when parties intend to modify these rules.

Burden of proof on a peril of the sea and interpreting breach of warranty
clauses

Overseas Chinese Banking Corporation Ltd vs Argoglobal Underwriting Asia Pacific Pte Ltd and
Others [2025] SGHC82

On 30 April 2025, the Singapore High Court held that the insurers of a rig lost while under tow should pay a claim
under a hull and machinery policy governed by English law. In doing so, the court held that if a ship is shown to
be seaworthy and subsequently sinks in unexplained circumstances, the rebuttable presumption is that the vessel
was lost by a peril of the sea. The court rejected the insurers’ argument that a breach by the insured of certain
statutory and regulatory requirements and operational procedures regarding the conduct of the tow, entitled them
to reject the claim under the policy pursuant to the provisions of section 11 of the UK Insurance Act of 2015.

The decision sheds more light on the complex issue of the burden of proof in marine matters where evidence is
often not available on every aspect of the casualty. It also emphasised that a marine insurance contract is, at its
heart, an agreement by insurers to accept certain risks and it is not open to insurers to reject claims for technical,
non-causative reasons of the loss.




Overseas Chinese Banking Corporation Ltd (OCBC)
was the mortgagee of a rig, the Teras Lyza (Vessel)

which was insured under a hull and machinery policy
issued by the defendants.

Following a number of surveys and approval by
independent companies of the proposed towing
operation, the Vessel left Vietnam under tow by the mt
Teras Edan. Five days later the vessel developed a list
to port and trimmed by the stern and capsized almost
immediately. The owners of the Vessel appointed
salvors, but after six weeks were advised that the
Vessel could not be salved, no prospective buyers
could be found and she was subsequently refloated
and sunk in deep water off the Philippines. The owners
and OCBC gave notice of abandonment and claimed
approximately USD70 million on the basis that the
Vessel was a constructive total loss (CTL).

Underwriters rejected the claim on numerous bases
including the fact that OCBC had failed to discharge the
onus of proving the loss by perils of the sea because it
could not identify how water had entered the hull of the
Vessel, and on the basis of a breach of certain statutory
requirements and operational procedures discussed
below.

Perils of the sea

The court agreed with both parties’ experts that under
English law, in order to consider the meaning of the
term “perils of the sea” the Court would consider the
following:

*  Where there is an accidental unexpected ingress
of seawater into a vessel causing loss or damage,
prima facie, there is a loss by perils of the sea.
This follows the decision of the Privy Council in
Canada Rice Mills vs Union Marine and General
Insurance [1941] AC 55 and numerous cases that
endorsed that view.

« ltis only if the loss could be said to be due to
uneventful decrepitude of a vessel in the prevailing
conditions, or to inherent characteristics of the
vessel not involving any fortuitous external accident
or casualty, that the defendant would have a
defence based on the ordinary action of wind and
waves.

*  The burden of proving that some fortuity occurred
is on the claimant and the burden of proving loss by
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way of inherent vice or in this case, decrepitude, is
on the underwriters. However, if the claimant can
prove any fortuity, the underwriters’ defence based
on the ordinary action of wind and waves would fail.

Underwriters cited the Popi M [1985] 1 WLR 948 for the
proposition that if the claimant cannot explain how the
vessel capsized, it fails to prove a fortuitous accident

or casualty. Underwriters argued that, if the claimant
could not show not only that water entered the vessel
but that there was an aperture that permitted water to
entire the vessel, the claim should fail. In support of
this argument the underwriters relied on the judgment
of Lord Brandon in the Popi M which held that:

“It seems to me, however, that once it was shown that
the water which sank the ship that entered through an
aperture in her shell plating, the burden of proof was
on the shipowners to show what peril of the sea, if
any, could be shown, on a balance of probabilities, to
have created that aperture. The shipowners could not,
in my view, rely on a ritual incantation of the generic
expression “perils of the sea”, but were bound, if they
were to discharge successfully the burden of proof to
which | have referred, to condescend to particularity in
the matter.

In my opinion, Mr Justice Bingham [the trial court
judge] adopted an erroneous approach to this case by
regarding himself as compelled to choose between two
theories, both of which he regarded as improbable and
the other of which he regarded as virtually impossible.
He should have borne in mind and considered carefully
in his judgment, the third alternative which was open

to him, namely, that the evidence left him in doubt as
to the cause of the aperture in the ship’s hull and that,
in these circumstances, the shipowners had failed to
discharge the burden of proof which was on them.”

The Singapore court held that Lord Brandon’s approach
in the Popi M reflected that every case has to be
judged on the circumstances and evidence. He was
not attempting to change the test set out in the Canada
Rice Mills case. Lord Brandon acknowledged that the
shipowners were entitled to rely on the established
principle that “if a seaworthy ship sinks in unexplained
circumstances in good weather and calm seas, there is
a rebuttable presumption that she was lost by perils of
the sea.” This did not however apply for two reasons.
The first was that the trial court had felt unable to make
a finding one way or another as to whether the ship
was seaworthy. Secondly, the loss did not occur in
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unexplained circumstances. The reason why the Popi
M sank was clear. The evidence showed that, on a
balance of probabilities, the aperture that opened in the
hull plating was because the vessel was in a generally
wasted condition.

Having considered the approach taken by a number of
courts, the Singapore court held that:

“... the balance of probabilities test does not entail the
court choosing between two alternatives advanced

by the parties. Instead, the Popi M stands for a more
general proposition, viz, that it is open to a court to find
that “neither party’s theory is more probable than not
and [to] decide the issue based on the incidence of the
burden of proof.”

In conclusion, the court held that:

“In other words, where there is an accidental,
unexpected ingress of seawater into a vessel causing
loss or damage, prima facie, there is a loss by perils
of the sea. Itis only if the loss could be said to be due
to uneventful decrepitude of a vessel in the prevailing
conditions or to inherent characteristics of the vessel
not involving any fortuitous external accident or
casualty, that the defendant would have any defence
based on ordinary action or wind and waves.”

Divers were unable to find any aperture in the hull
through which the water could enter to cause the list
and trim and the evidence of the underwriters’ expert
was that the vessel was inherently unstable. Despite
this, and the evidence of the claimant’s expert that they
could not firmly hypothesise why the vessel capsized
so suddenly, the court held that underwriters had failed
to discharge their burden of proof that the loss was
caused by an inherent vice or decrepitude of the vessel.

Breach of warranty

Under English contract law, a warranty is a contractual
statement or promise made by one party to another that
a present fact or circumstance is true. A breach of a
warranty that leads to a loss entitles the offended party
to claim damages. If the warranty lies at the heart

of the contract, it is known as an innominate term or
condition, breach of which entitles to offended party to
cancel a contract.

Section 10 of the UK Insurance Act of 2015 modified
the law for insurance contracts:

Breach of warranty

* Any rule of law that breach of a warranty (express
or implied) in a contract of insurance results in the
discharge of the insurers’ liability under the contract
is abolished.

* Aninsurer has no liability under a contract of
insurance in respect of any loss occurring or
attributable to something happening after a
warranty (express or implied) in the contract has
been breached, but before the breach has been
remedied.”

The effect of this change is to terminate all of the

rights of insurers in various legislation and decisions
of the courts to allow underwriters to avoid liability
under a contract of insurance in the event of breach

of a warranty. Secondly, however, it sets out the clear
right of underwriters to avoid liability in the event of an
unremedied breach of a warranty. This was necessary
in order to clarify the position.

Section 11 of the Act then provides that:
Terms not relevant to the actual loss

»  This section applies to a term (express or implied)
of a contract of insurance, other than a term
defining the risk as a whole, if compliance with it
would tend to reduce the risk of one or more of the
following —

°  Loss of a particular kind;
° Loss at a particular location;
° Loss oat a particular time.”

« Ifaloss occurs, and the term has not been
complied with, the insurer may not rely on the
non-compliance to exclude, limit or discharge its
liability under the contract for the loss, if the insured
satisfies subsection (3).

* The insured satisfies this subsection, if it shows
that the non-compliance with the term would not
have increased the risk of loss which actually
occurred on the circumstances in which occurred.”

Section 11 accordingly operates as an exception to
section 10 and provides for a specific type of warranty
for which a breach will not suspend the insurers’
liability. This occurs if: the warranty does not define
the risk as a whole; or the warranty is of such a nature




that compliance with it would tend to reduce the risk of
loss; or the insured is able to demonstrate that non-
compliance with the warranty would not have increased
the risk of loss.

The term “risk as a whole” has not been defined
previously and the court preferred a broad definition of
what constitutes the “risk as a whole”. Examples would
be where a vessel is insured for pleasure purposes, but
used for commercial purposes or a towing operation
took place outside of the geographical limits contained
in the policy. This view was informed in part by the
Law Commissions report on the Insurance Act of 2015
which provided that the real mischief they were trying
to address was reliance by insurers on breaches of
irrelevant warranties.

Underwriters had argued that the vessel was
unseaworthy because of the installation of certain
bulwarks which contributed to a loss of stability and
because the vessel was towed via an ocean route
rather than being towed along a coastal route with
access to sheltered waters. The court however had
accepted the claimant’s experts evidence that there
was insufficient evidence to demonstrate the vessel
was sent to sea in an unseaworthy state.

Comment

This case again demonstrates that it is often difficult

for an underwriter, insured or a court to determine the
actual cause or causes of the loss of a vessel at sea.
Even when the vessel is recovered or can be examined,
there are competing theories as to the originating
cause. All cases have to be decided based on all of the
circumstances.

The case also emphasised that in analysing these
circumstances and the evidence, the court must remain
focused on the burden of proof borne by the claimant
and by the underwriters. The loss of a vessel at sea is
rebuttably presumed to be as a result of a “peril of the
sea”, but the court must have regard to any evidence
advanced by the underwriters regarding the cause of
the loss to determine whether an exception such as
unseaworthiness was causative.

No general guidance can be provided on this issue
because every case differs, but it does emphasise
the need for underwriters to act promptly following a
casualty to gather as much evidence as possible and
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to submit that evidence to an appropriate expert before
deciding whether or not to reject a claim under the

policy.

Insofar as the warranty issue is concerned, the
Insurance Act and this decision reflect a continued
move away from underwriters’ right to rely on a breach
of any warranty to avoid liability under a policy. If the
warranty relates to the “risk as a whole” then a breach
entitles underwriters to avoid liability. If, however, it
does not do so and the insured persuades the court
that non-compliance would not have increased the risk,
underwriters will be held to be liable to indemnify the
insured.

Maritime insurance is usually governed by UK
law. South African insurance law on warranties,
presumption and onus is different in its approach.

Comparing UK and South Africa insurable
interest

The Bank had loaned money to the owners of the
vessel Teras Lyza (Vessel). To secure the loan,
the Bank registered a mortgage over the vessel,
and insured their interest in the vessel with marine
insurance underwriters (Insurer).

The marine insurance policy covered the hull and
machinery (Section A - USD56 million) with separate
cover for increased value and/or excess liabilities
(Section B - USD14 million) which covered the full value
and additional costs resulting from a total loss.

The vessel was lost whilst being towed, and a host of
marine insurance issues arose — including whether the
Bank had any insurable interest in the increased value
of the vessel.

Under English law, an insurable interest must be more
than a mere expectation or hope of loss avoidance;
it must be recognised in law as a tangible, legal or
equitable relationship to the insured property. In
mortgage scenarios particularly, the mortgagee’s
interest in a vessel or other maritime property is
ordinarily sufficient to satisfy this requirement. The
Singapore case appropriately illustrates that a
mortgagee can only recover so long as the insured
coverage aligns with the mortgagee’s demonstrable
exposure to loss.
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In marine insurance, this concept arises most clearly from statutes such as the Marine Insurance Act 1906 where
section 4 voids gaming or wagering contracts. In contrast, South African law on insurable interest, while historically
influenced by the English approach, is not governed by statute.

South African law places a noticeably broader emphasis on the factual and commercial relationship between the
insured and the property as long as the parties are not gambling on the outcome.

In the Singapore case, the court applied English law and on the basis that both parties accepted the opinion of the
two English law experts that the increased value clause was void held that Section B of the Policy was void as a
gaming or wagering contract.

The court noted that section 4 of the 1906 Act renders contracts of marine insurance that are effectively gaming or
wagering contracts void. The “increased value” portion under Section B did not align with a demonstrable insurable
interest. It effectively operated as a wager that the insured might receive an additional payout beyond covering

the proven loss. In essence, Section B’s structure and wording made it function like a bet on the vessel’s fortunes
rather than insuring a loss that is actually suffered.

Both English and South African law agree that contracts purely for betting, by which an insured has no genuine
material or proprietary stake, are unenforceable. Equally, both view the concept of insurable interest as a
fundamental principle distinguishing valid indemnity insurance from a speculative transaction. In both jurisdictions,
the insured seeking to recover for a total or partial loss will need to establish some actual or legally recognised
detriment suffered by the happening of the insured peril.

While English law, especially after the rigorous statutory framework of the Act, is specific in how it defines and
bounds insurable interest, South African law focuses more flexibly on whether the insured gains any factual benefit
from preservation of the property or any factual loss from its destruction.

South African courts have sometimes indicated that, in practice, a purely economic stake can outstretch formal
ownership or physical relations, provided the stake is sufficiently direct and not a mere expectation. Though the
two jurisdictions can end up in much the same place, invalidating policies with no underlying fundamental interest,
the narrower statutory definition under English law (highlighted in the Singapore decision) may, in some cases,
lead to stronger technical arguments about partial voiding of policies or disclaimers for want of formal interest.

Another subtle but important difference lies in how the courts treat so-called “contingent interests.” In English
cases, an assured who has no interest at inception but who intends to acquire an interest later typically fails the
legal definition of insurable interest absent special statutory exceptions. In South African insurance practice, a
court may be more inclined to review the commercial realities of the transaction—whether the insured genuinely
anticipates acquiring an interest, and whether that anticipation can be documented in an agreement and
recognised legally. Nonetheless, if the “acquisition” interest is too remote or speculative, South African law would
likewise deem it unenforceable as a wagering contract.

Although the two jurisdictions share a common heritage, the statutory mechanism in England is more rigid. A
contract found partially beyond the scope of a party’s real economic interest is held void under section 4 of the Act.
In South Africa, courts uphold the principle that an insured must be genuinely vulnerable to the insured peril but do
so with a more open-ended inquiry premised primarily on a fact-driven assessment of the insured’s actual risk of
loss or damage.

As many South African marine insurance policies include insurable interest provisions that are subject to English
law, this case highlights the differences between the two approaches. In our view the broader South African
approach is to be preferred.
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Fraud and carrier liability
Stournaras Stylianos Monoprosopi EPE v Maersk A/S

In the English court decision of Stournaras Stylianos Monoprosopi EPE v Maersk A/S the court clarified the
scope of carrier obligations under the Hague Rules, the role of Verified Gross Mass (VGM) data, and the risks
of container fraud. The judgment provides practical guidance for both consignees and carriers in navigating the
complexities of international container shipping.

Background

The claimant, Stournaras Stylianos Monoprosopi EPE (SSM), purchased three consignments of copper scrap.
These were shipped in 22 containers from Jebel Ali (UAE) to Piraeus (Greece) in November 2019.

Maersk, as the contractual carrier, issued bills of lading that were “clean” and “straight,”. This meant that they did
not contain any clauses indicating any cargo defects or discrepancies and named SSM as the consignee.

Upon arrival at Pireaus, the containers were opened. Instead of copper scrap they all contained concrete
blocks. As the Dubai-based seller disappeared, SSM was unable to recover its losses against them. They
looked to Maersk as the carrier under the bills of lading. Maersk incurred costs in disposing of the material and
counterclaimed.

A key issue in the case was the VGM certificates issued by the terminal operator (DP World). These certificates
showed that the actual container weights were only 30—-40% of the weights declared by the shipper to Maersk. At
the time, Maersk’s operational systems treated shipper declared weights (used for completing the bills of lading)
and VGM data (used for stowage and safety) as separate data streams. There was no process in place to validate
or compare the two. It was only in 2020, following the events in question, that Maersk implemented a “variance
check” protocol to address this gap.

Issues Before the court
The court dismissed SSM’s claims and upheld Maersk’s counterclaim.
The court considered three main issues:

» Did Maersk breach article Il rule 3(c) of the Hague Rules by issuing clean bills of lading without noting the
significant discrepancies in container weights?

» Did Maersk make a negligent misstatement or owe a duty of care to detect or prevent fraud by comparing
shipper declared weights against the VGM data?

*  Was Maersk entitled to rely on its bill of lading terms to avoid liability for losses and charges resulting from
inaccurate shipper supplied particulars?

Findings of the court
* The traditional interpretation of “apparent good order and condition” under the Hague Rules was confirmed.
This phrase refers to the external, visually ascertainable state of the cargo at the time of shipment, as could be

reasonably inspected by the carrier.

* Inthe context of sealed containers, the actual weight and contents are not externally visible or verifiable by the
carrier. The carrier is reliant upon the information provided by the shipper of the cargo.
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* Maersk was entitled to rely on the shipper’s declarations when issuing bills of lading and could rely on clause
14.2 of the bills of lading “No representation is made by the Carrier as to the weight, contents, measure,
quantity, quality, description, condition, marks, numbers or value of the Goods and the Carrier shall be under
no responsibility whatsoever in respect of such description or particulars”.

* Inthe absence of any reason to suspect fraud or inaccuracy carriers may refuse to load containers where they
reasonably suspect the particulars provided to be inaccurate. Carriers need only conduct investigative checks
where there are clear red flags.

* The negligent misstatement claim was dismissed. The bills of lading explicitly stated that the particulars were
declared by the shipper and that the carrier did not assume responsibility for their accuracy.

»  Within this contractual framework, there was no implied representation by Maersk regarding the accuracy of
the declared weights nor any assurance that the weights had been checked against VGM data.

* The absence of a cross-checking protocol in 2019 was not considered negligent, as the industry had not yet
recognised VGM discrepancies as a potential indicator of fraud.

* In principle, a carrier who is aware or ought to be aware of a substantial discrepancy indicating fraud or
possible fraud may have a duty not to issue an unqualified clean bill of lading. This could involve clausing the
bill or refusing to issue it altogether. However, on the facts of this case, the duty did not arise.

* In 2019, Maersk had no reason to suspect that the shipper’s declarations were fraudulent. The Safety of Life at
Sea (SOLAS)/VGM regime was designed for safety and stowage planning, not for fraud detection, and there
was no industry-wide appreciation at the time that discrepancies between VGM and declared weights could
signal fraud against consignees.

* The VGM regime, implemented under the SOLAS Convention, places the responsibility on the shipper to
verify the gross mass of containers for safety and stowage purposes. The VGM’s primary function is to ensure
safe loading and transport, not to serve as a “fraud screening” mechanism for carriers. The court declined to
expand the carrier’s obligations to include fraud detection based on VGM data.

* Maersk’s counterclaim for indemnity succeeded. In terms of clause 15.2 of the bills of lading (merchant
indemnity) and the shipper’s warranty under clause 14.3 regarding the accuracy of bill of lading particulars,
SSM, classified as the “Merchant” under the bill of lading, was found to have warranted the accuracy of
the information in the bill of lading and therefore liable for Maersk’s invoices, cargo destruction costs, and
container demurrage.

Summary

A clean bill of lading does not guarantee the actual weight or contents of sealed containers. The “apparent
condition” referenced in bills of lading is limited to what can be externally observed, and most bills include
language such as “weight unknown”.

Buyers should obtain timely access to carrier portals and review VGM data before releasing payment to sellers.
Where possible, payment triggers should be tied to confirmation that VGM aligns with declared weights or to
independent survey/inspection at the time of container stuffing.

Carriers should maintain and apply variance checks between VGM and declared weights, as Maersk did from
2020 onwards. Where substantial discrepancies are known, carriers should consider clausing the bill, requiring
clarification, or refusing to load the container.

10
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Comment

The judgment preserves the traditional boundaries of a carrier’s obligations under article Il rule 3(c) of the Hague
Rules for containerised cargo. It resists imposing a general fraud detection duty based on VGM data.

However, the court noted that carriers who are put on notice of substantial discrepancies may face a duty not to
issue unqualified clean bills. With the introduction of variance controls and increased industry awareness post
2020, courts may be more likely to find that carriers “knew or ought to have known” of discrepancies on the facts.

The concept of “apparent good order and condition” does not extend to container weight, and in 2019, Maersk had
no duty to compare shipper declared weights with VGM for fraud detection. Going forward, it is essential for both
consignees and carriers to adopt practical controls. Buyers must verify data before payment, and carriers should
operate variance checks and clause or refuse bills where substantial discrepancies are evident.

The case serves as a clear warning for all parties in the container shipping industry, highlighting the importance
of vigilance, strong contractual protections, and the need to keep pace with evolving industry standards and best
practices.

Charterers’ right to limit liability

MSC Mediterranean Shipping Company SA v Conti 11 Container Schiffahrts-GmbH & Co KG MS
“MSC Flaminia” [2025] UKSC

In a significant decision for the maritime industry, the UK Supreme Court in the MSC Flaminia judgment has
clarified the scope of a charterer’s right to limit liability under the 1976 Convention on Limitation of Liability for
Maritime Claims (LLMC).

Whilst South Africa is not a party to the LLMC, it does contain limitation provisions in s261 of the Merchant
Shipping Act, 1957 (MSA). Absent the causative fault and privity of the owner or charterer, their liability is limited
to an amount calculated on the tonnage of the ship, damaged or undamaged. It is not particularly difficult to break
limits under the MSA. The MSA only allows for the limitation of claims “sounding in damages” and not by way of
debt or breach of contract. On the face of it, a claim by an owner against a charterer arising out of the breach of a
charterparty contract would not be limited in terms of s261.

The LLMC provides that the limitation is available to claims whatever the basis of liability. Breaking limits under the
LLMC is an almost impossible task, reserved for extreme situations of shipowner recklessness or intent.

The Flamina was a container vessel time-chartered by MSC from Conti, its owners. An explosion occurred at sea
due to hazardous cargo, resulting in fatalities, extensive vessel damage, and significant environmental and salvage
costs. Conti incurred substantial expenses in salvaging, decontaminating, and repairing the vessel.

In arbitration, Conti was awarded approximately US$200 million for MSC'’s breach of the charterparty. MSC
subsequently sought to limit its liability under the 1976 Convention to around £28.2 million and established a
limitation fund.

The Supreme Court addressed two central questions:

» s it correct that there is no right for a charterer to limit its liability in respect of claims by an owner for losses
originally suffered by the shipowner (as opposed to recourse claims);
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*  Whether the claims for limitation made by MSC fall within article 2.1 of the LLMC and, if so, whether the fact
that they resulted from damage to the Flamina means that there is no right to limit.

The Court carefully considered the judgments handed down in the CMA Djakarta, the Ocean Victory, and the
Aegean Sea. These cases had established the principle that claims for damage to the vessel itself are not subject
to limitation under the LLMC, and had debated the circumstances in which a charterer could limit liability for claims
brought by the owner.

The Court affirmed that charterers are entitled, under appropriate circumstances, to limit liability for claims brought
by the owner, including cases where the loss was originally suffered by the owner itself. In doing so, the Court
expressly rejected the approach taken by the Court of Appeal in the CMA Djakarta, which approach would have
imposed a blanket exclusion on such claims, and instead confirmed that the right to limit is not restricted simply
because the claim originated from the shipowner’s own loss.

The Court endorsed the reasoning in the Ocean Victory and the Aegean Sea regarding the non-limitability of
claims for actual damage to the vessel and purely consequential losses arising from such damage, unless those
claims fall within other specific provisions of the LLMC.

The judgment preserved the established principle that claims for the actual damage to the vessel, together with
those purely consequential upon the vessel’s own physical damage, remain outside the scope of limitation if they
do not satisfy other specific provisions of the LLMC.

Nevertheless, the Court made clear that certain additional costs triggered by a casualty may indeed be limitable
under defined provisions. For instance, the effort and expense of removing and rendering harmless damaged
cargo fell within the language of the LLMC even if these actions were taken as part of an overall plan to repair the
vessel. In this respect, the Court distinguished its approach from earlier decisions that had sometimes treated all
post-casualty expenses as non-limitable if they were connected to a vessel repair.

The Court refused to reduce every claim following a casualty to a “vessel damage” claim, confirming instead that
the relevant analysis must look to the nature and purpose of each particular expense, as discussed in the case
law. In practice, this means parties must closely examine whether an expense relates to repairing the ship itself or
falls into separate categories covered by the LLMC, such as cargo removal or mitigation measures that benefit a
broader group of maritime interests.

Commercial operators, insurers, and charterers alike should be aware of this decision’s ramifications where
limitation funds are established under the LLMC. It clarifies that when a claim arises from losses that are not
purely for damage to the ship, a charterer may be permitted to limit liability despite the overall factual backdrop of a
serious casualty.

At the same time, where the primary claim is for the ship’s own physical damage or any purely knock-on losses
from that particular damage, the well-established rule against limitation persists.

This nuanced outcome ensures that the LLMC's goals of encouraging investment in maritime trade and protecting
certain maritime operators from crippling liabilities are achieved, without unfairly reducing the full rights of
shipowners in cases where their vessel suffers direct damage.

In practical terms, owners, charterers, cargo interests, and their insurers should review how claims arising from
future or ongoing casualties are classified and documented. Precise contract drafting, including attention to
indemnity provisions and the choice of forum, remains vital. This judgment underscores the need for thoughtful
analysis of the LLMC’s scope at an early stage in any dispute to ensure the best strategic approach, whether
pursuing or resisting limitation.
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Navigating maritime security
Mitsui OSK Lines Ltd and Another v the ship “Yangze 22” [2025] FCA 563

When tendering a letter of undertaking (LOU) to an arresting party, a P&l Club cannot lawfully include terms that
could cause the undertaking to expire according to the Australian Federal Court.

In the case of the Yangze 22, the court refused to release a vessel from arrest because the P&l Club’s LOU
included an expiry clause that undermined the security offered.

The LOU tendered by the P&l Club of the Yangze 22’s owners to cover Mitsui OSK’s damages included a clause
that allowed the LOU to expire automatically if a limitation fund was established “in any jurisdiction.” The court
found that this wording did not offer sufficient and reasonable security under Australian Admiralty law.

Mitsui OSK chartered the mv Vega Dream. In December 2024, the mv Yangze 22 collided with the Vega Dream
near Shanghai. Mitsui OSK and the owners of the Vega Dream suffered damages.

The Yangze 22’s owners sought to establish a limitation fund in China, a country which is not party to the 1976
Limitation of Liability for Maritime Claims Convention (LMCC).

In May 2025, Mitsui OSK and the owners arrested the Yangze 22 in Newcastle, Australia.

To secure the vessel's release, the owners of the Yangze 22 offered an LOU from their P&l Club. While the amount
and the P&l Club were acceptable to the arresting parties, a dispute arose on a clause that would cause the LOU
to expire if a limitation fund was set up anywhere in the world and the claims were deemed limitable.

Two main concerns led the court to agree that the arresting parties could reject the LOU:

¢ Automatic expiry vs. reduction

The clause did not reduce the LOU based on actual recoveries from a limitation fund, it terminated it entirely.
This could leave arresting parties without effective security.

e Jurisdictional risk

The clause applied to funds established “in any jurisdiction,” including those outside the LLMC framework.
This created uncertainty and risk for claimants, especially in non-convention countries like China, where
coordinated enforcement is not guaranteed.

The court held that security must not leave claimants worse off than keeping the vessel under arrest. The LOU’s
expiry clause was too broad and did not ensure reliable recovery. Conditional security is acceptable, but only

if it provides adequate protection. The application by the owners of the Yangze 22 to release the vessel was
dismissed.

Key lessons for shipowners and insurers:

» Careful drafting of LOUs is essential in maritime arrest cases. Even where the amount and the issuing party are
not in dispute, courts will closely examine the wording of the LOU’s conditions. Clauses that allow the security
to expire automatically, especially when triggered by events in foreign jurisdictions, are unlikely to be accepted.

Such provisions can undermine the reliability of the security and leave claimants exposed to unnecessary risk.

» To be effective, the conditions attached to an LOU should be linked to actual recoveries rather than hypothetical
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outcomes. Courts favour clauses that allow the security to be reduced in proportion to amounts recovered from
a limitation fund, under judicial supervision. This approach ensures transparency and fairness, whereas blanket
expiry clauses may prematurely terminate the claimant’s rights without any guarantee of compensation.

* The international legal framework plays a critical role. The LLMC provides a coordinated mechanism for handling
limitation funds across member states. If a fund is established in a country outside this regime, such as China,
courts may be reluctant to accept it as a basis for releasing a vessel. Without the safeguards of the LLMC,
claimants may face enforcement challenges and limited access to recovery.

» Any substitute for a vessel under arrest must offer equal or better protection to the claimant. If the terms of the
LOU allow it to fall away before the claimant has access to a dependable recovery process, the court is unlikely
to approve the vessel’s release. Security must preserve the claimant’s position, not diminish it, and should be
structured to reflect both legal standards and practical realities.

Parties should ensure that any proposed LOU aligns with the legal framework of the arresting jurisdiction and
offers genuine protection to claimants.

Court of Appeal upholds trial court in interpretation of crossing versus
head-on collision

Monford Management Limited (the owners of the Kiveli) v Afina Navigation Limited (the owners of
the Afina 1 [2026] EWCA Civ 251

On 11 March 2026 the court of appeal upheld the trial court’s decision involving a collision between two bulk
carriers off the south coast of Greece. Although this is the first Court of Appeal decision dealing with the
interpretation of Rule 14 of the Collision Regulations, the Court was not drawn to comment on most of the
appellant’s arguments with regard to the interpretation of the Rule because it found, on the facts, that the trial court
judgment should be upheld.

The owners of the Afina | were of the view that the vessels were on reciprocal or nearly reciprocal courses so

as to involve a risk of collision, alternatively that there was a doubt as to whether that head-on situation existed.
They accordingly argued that in terms of Rule 14, both vessels were obliged to alter course to starboard so as to
avoid the risk of collision. They further argued that in the event that this was not a head-on situation, but rather a
crossing situation, the Kiveli was enjoined by crossing Rule 15 not to alter course to port.

The owners of the Kiveli argued that this was a crossing situation because the evidence showed that the Afina |
always had the Kiveli on her starboard side. The Afina | was accordingly obliged in terms of crossing Rule 17 to
take action to avoid the collision by altering course to starboard, alternatively reducing her speed.

The trial court, using the standard approach adopted by the courts, analysed the conduct of the officers of the
watch (OOWSs) on each vessel by reference to their underlying obligations to: proceed at a safe speed; maintain a
proper lookout; and use all available means to determine if a risk of collision existed.

In the analysis, the trial court held that the OOW on the Kiveli failed to maintain a proper lookout and failed to
use all available means to assess the risk of collision. On modern vessels there are numerous aids designed to
eliminate the OOW'’s need to carry out sometimes complex calculations to determine whether a risk of collision
exists. In this case, the OOW failed to use even the most traditional system available on the bridge, namely, his
own eyesight, to ascertain whether or not the relative bearing of the Afina | was changing. If the bearing remains
the same or nearly the same and the vessels are approaching one another, they will inevitably collide.

Having analysed the large amount of data regarding the vessels’ movements from the AIS, ECDIS and ARPA
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recorded on the ship’s black box, the trial court found that the Kiveli was 80% to blame and the Afina | was 20%
to blame. The apportionment of blame to Afina | was principally because the Afina | could have taken earlier and
bolder steps to alter course to starboard in order to avoid the risk of collision.

The Court of Appeal and its nautical assessors agreed with all these factual findings.
Rule 14 states:

*  When two power-driven vessels are meeting on reciprocal or nearly reciprocal courses so as to involve risk of
collision each shall alter her course to starboard so that each shall pass on the port side of the other.

*  Such a situation shall be deemed to exist when a vessel sees the other ahead or nearly ahead and by night
she could see the masthead lights of the other in a line or nearly in a line and/or both sidelights and by day she
observes the corresponding aspect of the other vessel.

*  When a vessel is in any doubt as to whether such a situation exists, she shall assume that it does and act
accordingly.”

The Kiveli had argued on appeal that:

* Rule 14(b) should be read in conjunction with Rule 14(a) to determine whether or not a head-on situation
existed;

» ahead or nearly ahead meant that the vessel must be visible within a six degree arc over the other vessel’s
centre line which is the arc of visibility of a vessel’s side light;

* Rule 14(b) should be read as requiring visibility of side lights in addition to masthead lights being in line or
nearly in line; and

» for Rule 14(b) to be applicable, the conditions had to be satisfied by both vessels.

The Court of Appeal declined to pronounce on the definitional issues and endorsed a practical interpretation

of Rules 14 (a) and (b). Surprisingly, neither Court relied on Rule 14 (c) to cut through any technical arguments
regarding arcs of visibility, the interpretation of “and/or” or whether both or only one vessel had to have the same
view at the time risk of collision started to exist. The courts agreed that this was 22 minutes before the collision
when the vessels were 9 miles (17 kilometres) apart.

As with many collision cases this decision highlights the considerable burden on watchkeepers in complying

with the Rules. This is because: all of the Rules require a continuous assessment of changing circumstances

and conditions; all of the Rules must be assessed against “special circumstances” and the “ordinary practice of
seafarers”; some of the Rules are prescriptive and some of the Rules require discretion to be exercised; and one of
the Rules says that the Rules must be ignored “if necessary”.

Al systems are particularly adept at processing large amounts of data and assessing numerous alternatives quickly
which may eliminate human error. We are sure however that initially at least, Al error for a faulty algorithm will

merely replace human error when courts apportion blame.

On 13 April 2026, the Court of Appeal granted leave to appeal to the Supreme Court.

Third ship creates competing obligations in a narrow channel
Owners of the X-Press Mahanada v Owner of the Burgan [2025] EWHC 721

Two vessels collided almost head on while navigating in the river leading up to the port of Chittagong while under
pilotage. The case highlights the importance of nautical assessors in providing guidance to the court on the
application and interpretation of several interacting rules from the 1972 Collision Regulations, which are of almost
universal application. It also reflects the approach taken by courts when dealing with apportionment of liability.
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A containership, XPM, was inbound on a rising tide and had a three knot current from astern which meant she

had to steam faster in order to maintain steerage. The river contains a number of tight bends and the channel

was well marked by buoys. The XPM, as required by Rule 9 relating to narrow channels, stayed on the starboard
side of the channel as much as possible. While navigating one of the tight turns to port, she was pointed at a
considerable angle to port and looked as if she was crossing from the starboard side to the port side. This however
was because the current was pushing her towards the bank and although it looked as if she was steering across
the channel, she was in fact proceeding along it. This would have been clear from the radar and AlS information.

The Burgan was a tanker sailing from the port and had previously made a number of alterations to the port or
“wrong” side of the channel in order to avoid close quarters situations with other incoming vessels. The Masters
of both vessels reported that the pilots had a fairly cavalier approach to navigation presumably due to their close
familiarity with navigating in that river.

A few minutes before the collision, the vessels were in sight of one another, but neither was monitoring the
movement of the other vessel using the automatic radar plotting aid or AIS. At that point, a naval vessel appeared
to be crossing the channel, but the Burgan in particular could not determine what her intentions were. The Burgan
ended up altering course even further to port to avoid the naval vessel following which a collision took place
between the Burgan and the XPM.

In the judgment the court analysed each ships’ conduct by reference to a number of rules including those relating
to: safe speed; narrow channels; proper lookout; use of navigational equipment; and use of sound signals. The
court then analysed each vessel’'s compliance with these Rules and made a determination as to whether a
particular breach of each Rule was causative of the collision or created a risk of collision.

The English courts rely heavily on nautical assessors and this case highlights the importance of having either a
judge with specific knowledge of an area of law or practice or a court appointed assessor/expert to assist them on
technical issues.

Ultimately, the court found the Burgan 65% to blame. Although critical of certain of the bridge practices on the
XPM, the court found that ship faultless as the bridge practises were not causative of the collision. The other 35%
of the blame for the collision was attributed to the naval vessel which was not a party to the proceedings. The case
reminds us of the complexity of the Collision Regulations and their interaction with one another. The officers of

the watch/Master and pilot are called on often to make value judgments on competing obligations under different
Rules. This is one of the reasons why the application of the Rules to Maritime Autonomous Ships (MASS) is
considered so difficult. This is particularly so with MASS 4 which are fully autonomous vessels.

“Pay to be paid” Clause and Liability Policy tested
MS Amlin Marine NV v King Trader Ltd & Others [2024] EWHC 1813 (Comm)

In July 2024, the English High Court handed down its judgement on whether or not the insurers under a Charter’s
Liability Policy were obliged to indemnify Third Parties, where the insured went and sold them and had not
discharged its legal Liability towards where the indemnity was sought. While holding that, underwriters were not
obliged to pay the claim under the policy. The Court expressed views on interpretation of policies and to reconcile
its interpretations of the policy with the provisions of the Third Party’s (Rights against Insurers) Act of 2010 which
was drafted to deal with the affect of “paid to be paid” clauses.

King Trader had time chartered its vessel the mv Solomon Trader to the insured which took out a Charterer’s
Liability Policy from the underwriters covering various charterers liability to a limit of USD50 million. In March
2021 the insured went into insolvent liquidation and underwriters commenced the proceedings in October 2022.
The vessel, grounded somehow ironically in Solomon Islands and Arbitration Tribunal subsequently made awards
totalling approximately USD47 million against the insured.
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The policy took the form of an insurance certificate attached to which was a booklet entitled “Charter’s Liability:
Marine Liability Policy 1-2017.” The booklet was divided into five parts, which included Part 1 described as
Charter’s Liability and Part 5 headed “General terms and conditions.”

Part 1 provided that:

“The company shall indemnify the insured against the legal liabilities, costs and expenses under this class of
insurance...” and defined “Legal Liability” as “Liability arising out of a final unappealable judgement or award from
a competent Court, Arbitration Tribunal or other Judicial Bodies.”

Part 5 provided that General terms and conditions shall apply to all classes of insurance under the Marine
Insurance Liability Policy. The terms set out in each class of insurance shall prevail over the General terms in the
event that conflict and any term appearing in this certificate shall prevail over all others.

The General terms included a provision that:

“It is a condition precedent to the insured’s right of recovery under this policy...that the assured shall first have
discharged any loss, expense or liabilities.”

The parties in Court accepted that the Third Parties to the action were entitled under section 9 of the Third Party’s
(Rights against Insurers) Act of 2010 to pursue the claims for indemnification arising out of the Arbitration awards
directly against underwriters.

The Court accepted that the 2010 Act had been drafted partly in response to the House of Lords holding the rights
of mutual Protection and Indemnity Clubs (P&l Clubs) to refuse to indemnify the ship owning members for liabilities
that the members had themselves not paid to third parties. The House of Lords upheld the “pay to be paid” clause
on the basis, partly, that the members of P&l Clubs were both the insured and the insurers and the purpose of the
“pay to be paid” clause was justified by the nature of mutual insurance. The 2010 Act drafted against the backdrop
of the debate over “pay to be paid” clauses which deprived third parties of the very protection offed by Liability
Insurance in circumstances where the insured could not or would not first effect payment of the underlying claims.

Owners’ liable for incompetence of Master
Unity Ship Group SA v Euroins Insurance JSC (the “Happy Aras”) [2026] EWHC 7

In the first judgment handed down by the admiralty court this year, the owners of the mv Happy Aras failed in their
attempt to recover general average contributions from cargo interests following the grounding of the vessel. In
rejecting the owners’ error-in-navigation defence, the court placed further pressure on shipowners to prove that
they had exercised due diligence prior to and at the commencement of the voyage to make the ship seaworthy.
The judgment will be welcomed by cargo owners, charterers and their insurers.

The mv Happy Aras was on a voyage from the Ukraine to Mersin in Turkey with a cargo of soyabeans. At 20:00
one clear evening, the Master relieved the officer of the watch. The passage plan required regular plotting of the
ship’s position in order to follow the course as it threaded its way through the islands off Mersin reflected in the
figure at the end of this summary. Instead of diligently following the planned route, the Master made an alteration
of course in a southerly direction in order to cut the corner and then failed to alter course to starboard to follow
the passage plan. The vessel ran aground at 20:57. Following a salvage operation, the owners declared general
average and cargo insurers provided general average security for a claim being pursued in London, governed by
English law and subject to the York-Antwerp Rules.

Cargo interests refused to pay the GA contribution once it had been adjusted on the basis that the loss or
expenditure was caused by an actionable fault on the part of the owners which included a causative breach of the
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contract of carriage. This followed the decision of the
Supreme Court in the CMA CGM Libra case which we
have commented on several times. In general, claims
under bills of lading or charterparties are usually met by
one of the several defences available to carriers under
the Hague, Hague-Visby or Rotterdam Rules. The
most common are errors in navigation or management,
fire and perils of the sea.

The error-in-navigation or management defence allows
carriers to escape liability for a loss if the cause of that
loss was negligence on the part of the Master or crew.
In order to overcome that defence, cargo interests
have to satisfy a court on a balance of probabilities that
the owners have breached one of their fundamental
obligations which includes the obligation to ensure,
prior to and at the commencement of the voyage, that
they have exercised due diligence to make the ship
seaworthy.

Seaworthiness has been given a broad definition by
courts and requires the vessel to be fit in every respect
to carry out the contemplated voyage with that cargo.
This applies not only to the mechanical and water tight
integrity of the ship, but also to ensuring that she has
the correct certificates, equipment, fuel, firefighting
apparatus, navigational equipment and competent
seafarers to safely complete the voyage.

The English courts have over the last several years
imposed a stricter burden on shipowners with regard
to proving that they exercised due diligence. In the
Eurasion Dream [2002] 1 Lloyds Rep 719, the court
held that it was not sufficient for the shipowners to
simply prove that they provided firefighting equipment.
They had to prove that the crew had specialised
training in using that equipment on a car carrier. In the
CMA CGM Libra [2021] UKSC 51, the court held that it
was not sufficient for the owners to rely on the Master
and navigating officer to produce and follow a proper
passage plan. The owners should themselves ensure
that the passage plan was appropriate.

In this instance, cargo interests pointed out that the
Master: dismissed the lookout from the bridge to make
tea; failed to plot the ship’s position regularly; failed

to make any logbook entries, particularly relating to
the deviation from the passage plan; failed to alter
course to starboard to resume the intended passage
after cutting the corner; and failed to maintain a proper
lookout.

The owners of the vessel alleged that these series
of events may well amount to negligence on the part
of the Master, but did not make him incompetent and
even if he was incompetent, they had exercised due
diligence as he had the appropriate certificate, had
worked without incident for them for three years, and
was well recommended.

The court held that:

“The test of unseaworthiness is whether a prudent
owner would have required the relevant defect, had he
known of it, to be made good before sending his ship to

sea.

“Incompetence or inefficiency may consist of a disabling
want of skill or a disabling want of knowledge.”

This has been extended to include a “disabling lack of
will to use the skill and knowledge”.

While conceding that even a number of negligent
actions may not amount to incompetence, the court
was of the view that such a series of events indicated
that the Master was incompetent. Although the
owners provided hearsay evidence with regard to his
qualification, experience and a positive reference, they
did not provide direct evidence either from the owner
or the Master to prove that they diligently determined
whether or not the Master was competent. As a
result, the owners were found actionably at fault and
accordingly could not recover the general average
contribution.

In passing, the court considered whether or not the
passage plan was appropriate, but took the view
that the passage plan itself was not causative of the
grounding and accordingly not relevant.

The principles set out by this case, which may well

be taken on appeal, places an additional burden

on shipowners and carriers to ensure that they are
satisfied, not only at the time the Master is employed,
but on a continuous basis, that the Master is
competent and able to properly carry out the duties

of that position. Failure to do so will override errors of
navigation or management defences for claims under
bills of lading and charterparties and prevent recovery
of general average contributions following a casualty.
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